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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MEDICAL RECOVERY SERVICES, LLC,
An Idaho limited liability company,
Plaintiff-Appellant,

vs.
YVONNE UGAKI-HICKS,
Defendant-Respondent,

_ ____ ____

)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.

44927-2017

CLERK'S RECORD

Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Mitchell

w.

Brown District Judge.

For Appellant:
Joseph F. Hurley
SMITH, DRISCOLL & ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405

For Respondent:
Yvonne Ugaki-Hicks
556 S Main St. Apt #4
Pocatello, Idaho 83204
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Date: 4/21/2017

Sixth Judicial District Court - Bannock County

Time : 03 :23 PM

ROA Report

User: OCANO

Case: CV-2015-0002851-0C Current Judge: Mitchell Brown
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Medical Recovery Services, LLC vs. Yvonne Hanae Ugaki-Hicks

Medical Recovery Services, LLC vs. Yvonne Hanae Ugaki-Hicks
Judge

Date

Code

User

8/17/2015

LOCT

TAMILYN

IDAHO SUPREME COURT; DIANE'S DESK

Scott E. Axline

NCOC

TAMILYN

New Case Filed-Other Claims

Scott E. Axline

COMP

TAMILYN

Complaint : pa Zollinger

Scott E. Axline

SMIS

TAMILYN

Summons Issued

Scott E. Axline

TAMILYN

Filing : A - All initial case filings in Magistrate
Division of any type not listed in categories
B,C ,D,G and H(2) Paid by: Smith Driscoll &
Assoc Receipt number: 0026370 Dated :
8/17/2015 Amount: $166.00 (Check) For:

Scott E. Axline

Scott E. Axline

8/18/2015

ATTR

LINDA

Plaintiff: Medical Recovery Services, LLC
Attorney Retained Bryan N. Zollinger

9/3/2015

AFFD

LINDA

Affidavit of Substitute Return of SErvice Yvonne Scott E. Axline
Ugaki-Hicks was served complaint & summosn
thru Raymond Ugaki-Hicks on 8/29/2015

11/6/2015

APPL

LINDA

Application for Default Judgment: pa Zollinger

Scott E. Axline

APPL

LINDA

Application for Entry of default: pa Zollinger

Scott E. Axline

AFFD

LINDA

Affidavit in Support of Application for default
Judgment: pa Zollinger

Scott E. Axline

11/25/2015

ORDR

LINDA

Order regarding default: denied; sufficient proof
of assignment of debt not shown as required : s/
Axline 11/25/2015

Scott E. Axline

12/21/2015

MOTN

LINDA

Motion for Reconsideration : pa Zollinger

Scott E. Axline

LINDA

Brief in Support of Motion for Rexonsideration :
pa Zollinger

Scott E. Axline

3/7/2016

AFFD

LINDA

Affidav it in Support of Application for Default
Judgment: pa Zollinger

Scott E. Axline

3/10/2016

MEOR

LINDA

Minute Entry and Order Denying Motion to
Reconsider: s/ Axline 3/10/2016

Scott E. Axline

6/13/2016

MOTN

LINDA

Motion for Reconsideration : pa Zollinger

Scott E. Axline

LINDA

Brief in Support of Motion for Rexonsideration :
pa Zollinger

Scott E. Axline

6/15/2016

MEOR

LINDA

Minute Entry and Order Denying Second Motion
for Reconsider: sfAxline 6/15/2016

Scott E. Axline

7/7/2016

JDMT

LINDA

Judgment of Dismissal without prejudice : s/
Axline 7/07/2016

Scott E. Axline

CSTS

LINDA

Case Status Changed : closed

Scott E. Axline

APDC

TAMILYN

Appeal Filed In District Court

Mitchell Brown

CSTS

TAMILYN

Case Status Changed : Reopened

Mitchell Brown

LAUREN

Filing : L2 - Appeal , Magistrate Division to District Scott E. Axline
Court Paid by: Smith Driscoll & Associates
Receipt number: 0025331 Dated: 8/10/2016
Amount: $81.00 (Check) For: Medical Recovery
Services, LLC (plaintiff)

8/9/2016
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Medical Recovery Services , LLC vs . Yvonne Hanae Ugaki-Hicks
Date

Code

User

8/9/2016

NOTC

TAMILYN

Notice of Appeal-plaintiff appeals thru atty Bryan Mitchell Brown
Zollinger

9/1/2016

HRSC

BRANDY

Hearing Scheduled (Scheduling Conference
09/16/2016 09:00 AM)

Mitchell Brown

BRANDY

Notice Of Hearing : Mailed to all parties on
9-1-16.

Mitchell Brown

MOTN

TAMILYN

Motion for Continuence-by plaintiff thru atty
Bryan Zollinger

Mitchell Brown

ORDR

TAMILYN

Order for Motion for Continuance-granted
s/Brown 09/09/2016

Mitchell Brown

CONT

BRANDY

Hearing result for Scheduling Conference
Mitchell Brown
scheduled on 09/16/2016 09:00 AM : Continued

HRSC

BRANDY

Hearing Scheduled (Scheduling Conference
10/07/2016 10:00 AM)

Mitchell Brown

APPL

TAMILYN

Application for Order to Allow Telephonic
Scheduling Conference

Mitchell Brown

AFFD

TAM ILYN

Affidavit in Support of Application for Order to
Allow Telephonic Scheduling Conference-by
Bryan Zollinger

Mitchell Brown

9/30/2016

ORDR

TAMILYN

Order to Allow Telephonic Scheduling
Conference s/Brown 09/30/2016

Mitchell Brown

10/7/2016

DCHH

BRANDY

Hearing result for Scheduling Conference
scheduled on 10/07/2016 10:00 AM: District
Court Hearing Held
Court Reporter:
Number of Transcript Pages for this hearing
estimated :

Mitchell Brown

10/11/2016

MEOR

BRANDY

Minute Entry and Order; briefing schedule set;
argument set; J Brown

Mitchell Brown

10/12/2016

HRSC

BRANDY

Hearing Scheduled (Oral Argument 01/06/2017 Mitchell Brown
09:30 AM)

11/7/2016

MOTN

BRANDY

Motion for extension of time for filing brief; aty
Zollinger

Mitchell Brown

AFFD

BRANDY

Affidavit of Bryan Zollinger; atty

Mitchell Brown

ORDR

BRANDY

Order granting motion for extension of time for
filing brief; due 11-28-16; J Brown 11-11-16

Mitchell Brown

11/15/2016

BRANDY

Appellants Brief on Appeal; Bryan Zollinger aty

Mitchell Brown

11/17/2016

OCANO

Appellant's Brief on Appeal : Bryan N. Zollinger,
Attorney for Plntf. Medical Recovery Services.

Mitchell Brown

BRANDY

Hearing result for Oral Argument scheduled on
01/06/2017 09:30 AM : District Court Hearing
Held
Court Reporter: Rodney Felshaw
Number of Transcript Pages for this hearing
estimated :

Mitchell Brown

9/8/2016

9/12/2016

9/23/2016

11/14/2016

1/6/2017

DCHH

Judge
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Medical Recovery Services, LLC vs. Yvonne Hanae Ugaki-Hicks
Date

Code

User

1/9/2017

MEOR

BRANDY

Minute Entry and Order; under advisement ; J
Brown 1-7-17

2/17/2017

DEOP

BRANDY

Memorandum Decision and Order on Appeal;
Mitchell Brown
this Court AFFIRMS on an alternative ground the
trial courts refusal to enter default judgment; J
Brown 2-17-17

CSTS

BRANDY
OCANO

Case Status Changed : closed

Mitchell Brown

Filing : L4 - Appeal, Civil appeal or cross-appeal
to Supreme Court Paid by: Smith , Driscoll &
Associates Receipt number: 0007641 Dated :
3/14/2017 Amount: $129.00 (Check) For:
Medical Recovery Services, LLC (plaintiff)

Mitchell Brown

OCANO

Notice of Appeal: Joseph F. Hurley, Attorney for
Plaintiff, Medical Recovery SErvices, LLC .

Mitchell Brown

3/14/2017

OCANO

CLERK'S CERTIFICATE OF APPEAL: Signed
and Mailed to Counsel and SC on 3-14-17.

Mitchell Brown

3/29/2017

OCANO

IDAHO SUPREME COURT; Received Notice of Mitchell Brown
Appeal - Transcripts Requested - See Notice of
Appeal. Set Due Date for Transcripts 4-28-17 .
Due date to SC 6-2-17. Docket# 44927-2017 .

OCANO

CLERK'S RECORD received in Court Record on Mitchell Brown
4-21-17 , waiting for Transcripts.

3/10/2017

NOTC

4/21/2017

MISC

Judge
Mitchell Brown

4 of 110

MAGISTRATE CASE

5 of 110

Bryan N. Zollinger !SB# 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff

SCOTT AXLI •1_r:.w

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company

Case No.

L lJ ~ ,ZC>/ 5- Z BS I -0:::...

Plaintiff,
COMPLAINT
vs.
Fee:

A

$166.00 v'

YVONNE UGAKI-HICKS
Defendant.

THIS IS AN ATTEMPT TO COLLECT A DEBT AND ANY INFORMATION
OBTAINED WILL BE USED FOR THAT PURPOSE
COMES NOW plaintiff, Medical Recovery Services, LLC, and for a claim against
defendants, alleges as follows:
1. The plaintiff is an Idaho limited liability company qualified to do business in the State
of Idaho .
2. The defendant, Yvonne Ugaki-Hicks, is an individual residing in the State ofldaho.
3. At all times mentioned herein the plaintiff was, and still is, a licensed and bonded
collector under the laws of the State of Idaho, and before the commencement of this action the
debt herein sued upon was assigned by Sei Anesthesia to the plaintiff for the purpose of
collection. The plaintiff is now the holder thereof for such purposes.

F:\CLIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\150814 Comp and Summ.docx
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4. The defendant is indebted to the plaintiff by reason of the allegations herein and owe
the plaintiff in the following stated amounts:

SEI ANESTHESIA
Principal Amount Owing
Prejudgment Interest
Subtotal

$ 698.50
$ 52.13
$ 750.63

TOTAL

$ 750.63

5. The plaintiff is entitled to further prejudgment interest from the date the complaint is
filed until judgment is entered.
6. Despite the plaintiffs requests and demands, and without offering any reason or
objection to the bill, the defendant has failed to pay the indebtedness in full.
7.

To obtain payment of the obligation due, the plaintiff has been required to retain the

services of Smith, Driscoll & Associates PLLC, attorneys at law.
8. This action arises from an open account and/or from services provided and written
demand for payment on the defendant has been made more than 20 days prior to commencing
this action. Additionally, pursuant to Idaho Code§ 12-120(1), 12-120(3), and I.R.C.P. 54(e)(l),
the plaintiff is entitled to recover the plaintiffs attorney's fees incurred herein in the sum of
$500.00 if judgment is taken by default and such greater amount as may be evidenced to the
court if this claim is contested. Pursuant to Idaho Rules of Civil procedure § 54( d)( I) the
plaintiff is further entitled to recover the plaintiff's costs incurred herein.
WHEREFORE, the plaintiff demands judgment against the defendant, for the principal
sum of $698.50, together with legal interest on said sum in the amount of $52.13, the filing fee of
$166.00 and attorney's fees incurred herein in the sum of $500.00, for a combined total of

$1,416.63 plus the costs of suit to be proven to the court, and for such other and further relief as
is equitable and just.

F:\CLJENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\ 150814 Comp and Summ .docx
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DATED this 14th day of August, 2015

SMITH, DRISCOLL & AS SOCIATES, PLLC

F:\CLIENTS\BDS\Collections\MRS\Files\7341 . I 3 I49\Pl eadings\15 0814 Comp and Summ.docx
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Bryan N. Zollinger ISB # 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 5073 l
Idaho Falls, Idaho 83405
(208) 524-0731

f'L :--

- tf?k ....

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No.

C.V - 1,615 - 28 6 / - 0C

Plaintiff,
SUMMONS
vs.
YVONNE UGAKI-HICKS,

Defendant.

NOTICE: YOU HA VE BEEN SUED BY THE ABOVE-NAMED PLAINTIFF(S).
THE COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER
NOTICE UNLESS YOU RESPOND WITHIN 30 DAYS. READ THE INFORMATION
BELOW.

TO:

Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204
You are hereby notified that in order to defend this lawsuit, an appropriate written

response must be filed with the above designated court within 30 days after service of this
Summons on you. If you fail to so respond the court may enter judgment against you as
demanded by the plaintiff(s) in the Complaint.

F:\CLIENTS\BDS\Collections\MRS\Files\7341 . 13149\Plead ings\ 150814 Comp and Summ .docx
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'•

A copy of the Complaint is served with this Summons. If you wish to seek the advice of
or representation by an attorney in this matter, you should do so promptly so that your written
response, if any, may be filed in time and other legal rights protected.
An appropriate written response requires compliance with Rule 10(a)(l) and other Idaho
Rules of Civil Procedure and shall also include:
1.

The title and number of this case;

2.

If your response is an Answer to the Complaint, it must contain admissions or
denials of the separate allegations of the Complaint and other defenses you may
claim;

3.

Your signature, mailing address and telephone number, or the signature, mailing
address and telephone number of your attorney; and

4.

Proof of mailing or delivery of a copy of your response to plaintiffs attorney, as
designated above.

To determine whether you must pay a filing fee with your response, contact the Clerk of
the above-named court at:
Bannock County Clerk Civil Division
Bannock County Courthouse
624 E Center St.
Pocatello, ID 83201
208-236-735 l
DATED this

/

7

dayof ~

,20

c:1

15.
CLERK OF THE DISTRICT COURT

F:\CLIENTS\BDS\Collections\MRS\Files\7341 .13149\Pleadings\l 50814 Comp and Summ.docx
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO1 IN ft:ND FOJ~ ,T ~E ,

t/7/$

COUNTY OF BANNOCK
MAGISTRATE DIVISION

<"

,j 'fp

. •
0

/1/; o. I ...,•.

Plaintiff,

~/ ,

. ),~i :
'

r. ..

.. , •

e ·y-~..
MEDICAL RECOVERY SERVICES, LLC, an Idaho
limited liability company,

1 (//

._ ?

I

( I

Ul }/ '/,~.
1
•

-'J'?_1,· ' ·

AFFIDAVIT OF SUBSTITUTE RETURN OF SERVICE
CV-15-2851-OC

vs.
YVONNE UGAKI-HICKS,
Defendants.

I, ANTONY POTTS, first being duly sworn, deposes and states as follows :
1. I am over the age of 18 and make this Affidavit of Personal Service on my personal
knowledge;
2. On August 29, 2015, I delivered a copy of the COMPLAINT and SUMMONS, filed in this matter
on Yvonne Ugaki-Hicks by leaving copies thereof at said person's dwelling house or usual place of abode
with Raymond Ugaki-Hicks, a person over the age of 18 years and then residing therein at 556 S Main St
Apt 4, Pocatello, Idaho.

Dated :

i/3 //;J:

Antony Potts

(SEAL)
Notary Public for the S t e \ Idaho
Residing at:
~

~\re

My Commission Expires:

\ -

\ \~
\'"7- )._ \
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

2015 NO~A/1 g: I 4

BY___
DEP

I

CL [RI(-

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
APPLICATION FOR DEFAULT
JUDGMENT

vs.
YVONNE UGAKI-HICKS
Defendant.

TO THE CLERK OF THE COURT:
The plaintiff hereby requests a judgment by default against the Defendant pursuant to
l.R.C.P. 55(b)(l) and/or l.R.C.P. 55(b)(2) in the total amount of $1,471.63.
I certify that the following name is the name of the Defendant against whom the plaintiff
requests a judgment by default and that the foregoing address is the address that is most likely to
give notice of such judgment by default to the Defendant:
Yvonne Ugaki-Hicks, 556 S Main St Apt 4 Pocatello, Idaho 83204
DATED this 2nd day of November, 2015. SMITH, DRISCOLL & ASSOCIATES, PLLC

·yan . Zollinger
Attorneys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341 . 13149\Pleadings\ 151 I02 Default.docx
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

2015

6 AN 9: 14

-~ ~

ry CLER!< -..

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
APPLICATION FOR ENTRY OF
DEFAULT

vs.
YVONNE UGAKI-HICKS
Defendant.

TO THE CLERK OF THE COURT:
Plaintiffs complaint having been filed on August 17, 2015, and the Defendant, having
been personally served on August 29, 2015, as more fully appears from the certificate of service
on file herein, and the time for appearance having expired, you are requested to enter the default
of the Defendant in favor of the plaintiff pursuant to Rule 55(a)(l).
DATED this 2nd day of November, 2015.
SMITH, DRISCOLL & AS SOCIATES, PLLC

~
an N. Zollinger
Aft=ys for Plaintiff

F:\CLIENTS\BDS\Collections\MRS\Files\7341 . 13149\ Pleadings\ 151102 Default.docx
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STA TE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
AFFIDAVIT IN SUPPORT OF
APPLICATION FOR DEFAULT
JUDGMENT

vs.
YVONNE UGAKI-HICKS
Defendant.

STATE OF IDAHO
County of Bonneville

)
)ss:
)

I, Bryan N. Zollinger, state and declare the following under oath:
1.

I represent the plaintiff and have actual knowledge of the facts stated herein. I

obtained a Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been
actively practicing law since then.
2.

The plaintiff filed a complaint against the Defendant on August 17, 2015.

3.

My billing rate on the above-referenced matter is $225.00 per hour. I believe that

this hourly rate is reasonable, especially given the amount involved and the result obtained, the
desirability of the case, the nature and length of my professional relationship with my client,
awards in similar cases, my experience (paiticularly in the area oflaw involved in this case), and

F:\CLIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\ 151 I 02 Default.docx
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the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area. The attorney's fees in this case have been incurred for preparing (1)
the complaint and summons; (2) the application for entry of default; (3) the application for
default judgment; (4) the affidavit in support of application for default judgment; (6) the default;
(7) the order for default entry; (8) the default judgment and for reviewing the affidavit of service
and (9) for reviewing the affidavit of service.
4. The billing rate on the above-referenced matter for my paralegal is $95.00 per hour.
believe that this hourly rate is reasonable, especially given the amount involved and the result
obtained, the desirability of the case, awards in similar cases, their experience (paiiicularly in the
area of law involved in this case), and the rates charged by other attorney paralegals with
comparable experience in comparable cases in the southeastern Idaho area. The paralegal fees in
this case have been incurred for time spent assigning the case a file number, running a conflict
check for the account, calculating interest for the account, entering the account into the server in
multiple programs, preparing a letter and check to the court clerk for filing the complaint,
preparing letter to defendant, scanning and filing the complaint and summons, preparing a letter
to process server, notarizing the affidavit(s) of service, issuing a check to the process server,
preparing an invoice for client, notarizing affidavit in support of application for default
judgment, preparing letter to court clerk and abstract of judgment with check for recorder, and
preparing invoice for client.
5.

Pursuant to Idaho Code § 28-22-104, interest has been calculated at 12% per

year or the contractually agreed upon amount, and began accrning three months after the date the
services were incurred.

F:\CUENTS\BDS\Collections\MRS\Files\7341 . 13149\P leadings\ 151102 Default.docx
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6.

Pursuant to I.R.C.P. 55(b)(l) attached as exhibit "A" is a true and correct copy of

an "original instrument" evidencing Plaintiffs claim.
7.

Pursuant to the evidence, the amount due from the Defendant is the sum certain of

$1,471.63 , said amount being itemized as follows, to-wit:
Principal
Interest
Attorney's fee
Filing fee
Service fee
Amount Paid
TOTAL
8.

$698.50
$52.13
$500.00
$166.00
$55.00
$-0.00
$1,471 .63

The amount shown by the above accounting is justly due and owing, and no part

of said balance has been paid except as otherwise shown; the disbursements sought to be taxed
have been made in this action or will necessarily be made or incurred herein.
9.

To the best of my knowledge the Defendant(s) is not an infant, incompetent

person, nor is the defendant serving in the United States Military.
I 0.

Accordingly, the plaintiff requests that the court enter a default judgment in the

total amount of$ 1,471.63 pursuant to the Application For Default Judgment on file herein.
DATED this 2nd day of November, 2015.
SMITH, DRISCOLL & ASSOCIATES, PLLC

SUBSCRIBED AND SWORN TO befo e fl'l-t"--fl'l.L<l~
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SIXTH DISTRICT COURT STATE OF IDAHO
IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

Medical Recovery Services, LLC ,
Petitioner.
vs.
Yvonne Hanae Ugaki-Hicks,
Responde nt.

_ _ _ __ _ _ _ _ _

)
)
)

Case No. CV-2015-0002851-OC

)
)

ORDER REGARDING
DEFAULT

)
)

This matter came before the court on an Application for Entry of Default:

~ The request for default is DENIED, for reasons including but not limited to:
o Insufficient proof of personal service in suit for sum certain; (IRCP 55(b)(l))
o Failure to comply with SCRA; (50 App. USCA § 521)
o Failure to show party is not infant or incompetent; (IRCP 55(b)(2))
o Affidavit lacks certification of defaulting party's name and address or lacks
sufficient information the address will give notice; (IRCP 55(b)(l) and (2))
o Affidavit fails to show method of computation of claim; (IRCP 55(b)(l))
o Original instrument evidencing claim not submitted; (IRCP 55(b)(l))
/ Sufficient proof of assignment of debt not shown as required in court's
discretion to determine truth of claim; (IRCP 55(b)(2)
o Requested documentation must be filed with the Court within twenty (20)
calendar days or the action will be dismissed without further notice.
o Other: _ _ _ _ __ __ _ __ __ _ __ _ __ __ __ __ _
o The request for default is___GRANTED but fees or costs have been denied and/or
reduced due to:
o Insufficient or non-compliant affidavit of costs; (IRCP 54(d)(l) and (5))
o Insufficient or non-complaint affidavit of attorney's fees showing basis for
actual fees and method for computation; (IRCP 54(e)(5))
o Fees and/or costs are not reasonable and have been reduced or eliminated.
IT IS SO ORDERED.

ORDER REGARDING DEFAULT
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DATED: Tue sday, November 17, 2015

Copies mailed, postage pre-paid this date to :

Bryan N. Zollinger
Smith , Driscoll & Associates
PO Box 50731
Idaho Falls.ID 83405

Robert Poleki
Clerk
he District Court

ORDER REGARDING DEFAULT
. 2.
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Bryan N. Zollinger !SB#: 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 5073 l
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE ST ATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
vs.

MOTION FOR RECONSIDERATION

YVONNE OGAKI-HICKS,
Defendant.

COMES NOW Bryan N. Zollinger, Esq., of the firm SMITH, DRISCOLL &
AS SOCIA TES, PLLC, attorneys of record for plaintiff, Medical Recovery Services, LLC, and
hereby moves the Court pursuant to Idaho Rules of Civil Procedure l l(a)(2)(B) for
reconsideration of its Denial of our request for Default.
This motion is made on the grounds that plaintiff has filed with the court a copy of the
"original instrument evidencing claim".
This motion is based upon this Motion, the Brief

111

support of Motion for

Reconsideration, and on the Court's files and records.
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.

DATED this~yofDecember, 2015.

SMITH, DRISCOLL & ASSOCIATES, PLLC

CERTIFICATE OF SERVICE
I hereby certify that I am the attorney for the plaintiff, and that on t h e ~ day of
December, 2015, I served a true and correct copy of the foregoing MOTION FOR

RECONSIDERATION on the persons listed below by mailing, with the correct postage
thereon, or by causing the same to be hand delivered.

Persons Served:
Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

()Hand

~ail
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Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
BRIEF IN SUPPORT OF MOTION FOR
RECONSIDERATION

vs.
YVONNE UGAKI-HICKS,
Defendant.

I.

INTRODUCTION.
This Court has denied entry of default for the reason that plaintiff failed to comply

with IRCP 55(b)(2) by not showing sufficient proof of assignment of debt.
The plaintiff, Medical Recovery Services, ("MRS"), respectfully requests that this court
reconsider its decision and enter default for MRS on the grounds that MRS has provided the
"original instrument evidencing claim".
II.

THIS MOTION FOR RECONSIDERATION IS TIMELY.
Pursuant to I.R.C.P. 1 l(a)(2)(B), a party may file a motion for reconsideration at any time

within 14 days after entry of judgment. Since there has been no final judgment entered in this
case, reconsideration is timely.
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III.

BECAUSE PLAINTIFF ' S CLAIM IS FOR A SUM CERTAIN AND PLAINTIFF HAS
PROVIDED AN ORIGINAL INSTRUMENT EVIDENCING THE CLAIM. THIS
COURT SHALL ENTER JUDGM NT FOR THAT AMOUNT.
I.R.C.P. 55(b)(l) states in relevant part:
Default judgment by the court or clerk. Wit en tl,e plaintiff's claim against a defendant is
for a sum certain or for ft sum wlticl, can by computation be made certain, the court or
the clerk thereof, upon request of the plaintiff, and upon the filing of an affidavit of the
amount due showing the method of computation, together with any original instrument
evidencing the claim unless otherwise permitted by the court, sltal/ enter judgment for
that amount and costs against the defendant. (Emphasis added).
I.R.C.P. 55(b)(2) states in relevant part that "[i/11 all other cases .. .in order to enable the

court to enter judgment or to carry it into effect, it is necessary to take an account or to determine
the amount of damages or to establish the truth of any averment by evidence or to make an
investigation of any other matter, the court may conduct such hearings or order such references
as it deems necessary and proper." (Emphasis added).
In this case, plaintiffs claim against the defendant is for a sum certain as evidenced by
Exhibit "A" attached to the Affidavit of Bryan N. Zollinger already on file with the court. Thus,
only I.R.C.P. 55(b)(l) applies and not I.R.C.P. 55(b)(2) which would apply only to other cases
where the court must determine the amount of damages.
Therefore, court should enter this default and default judgment against the defendant in
the amount specified by the plaintiff.

·yan N. Zollinger
Attorney for the Plaintiff
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
AFFIDAVIT IN SUPPORT OF
APPLICATION FOR DEFAULT
JUDGMENT

vs.
YVONNE UGAKI-HICKS
Defendant.

STATE OF IDAHO
County of Bonneville

)
)ss:
)

I, Bryan N. Zollinger, state and declare the following under oath:
1.

I represent the plaintiff and have actual knowledge of the facts stated herein. I

obtained a Juris Doctorate degree from the Florida Coastal School of Law in 2008 and have been
actively practicing law since then.
2.

The plaintiff filed a complaint against the Defendant on August 17, 2015 .

3.

My billing rate on the above-referenced matter is $225.00 per hour. I believe that

this hourly rate is reasonable, especially given the amount involved and the result obtained, the
desirability of the case, the nature and length of my professional relationship with my client,

F:\CLIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\ 160303 Affidavit in support of default.docx
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awards in similar cases, my experience (particularly in the area of law involved in this case), and
the rates charged by other attorneys with comparable experience in comparable cases in the
southeastern Idaho area. The attorney's fees in this case have been incurred for preparing ( l)
the complaint and summons; (2) the application for entry of default; (3) the application for
default judgment; (4) the affidavit in suppo1t of application for default judgment; (6) the default;
(7) the order for default entry; (8) the default judgment and for reviewing the affidavit of service
and (9) for reviewing the affidavit of service.
4. The billing rate on the above-referenced matter for my paralegal is $95.00 per hour. I
believe that this hourly rate is reasonable, especially given the amount involved and the result
obtained, the desirability of the case, awards in similar cases, their experience (particularly in the
area oflaw involved in this case), and the rates charged by other attorney paralegals with
comparable experience in comparable cases in the southeastern Idaho area. The paralegal fees in
this case have been incurred for time spent assigning the case a file number, running a conflict
check for the account, calculating interest for the account, entering the account into the server in
multiple programs, preparing a letter and check to the court clerk for filing the complaint,
preparing letter to defendant, scanning and filing the complaint and summons, preparing a letter
to process server, notarizing the affidavit(s) of service, issuing a check to the process server,
preparing an invoice for client, notarizing affidavit in support of application for default
- judgment, preparing-letter to comt clerk and abstract of judgment with check- for recorder, and
preparing invoice for client.
5.

Pursuant to Idaho Code § 28-22-104, interest has been calculated at 12% per

year or the contractually agreed upon amount, and began accruing tlu·ee months after the date the
services were incurred.
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6.

Pursuant to I.R.C.P. 55(b)(l) exhibit "A" is a true and correct copy of an "original

instrument" evidencing Plaintiffs claim sent with Reconsideration on December 12, 2015 .
7.

As the Attorney for MRS I have personal knowledge of the contract(s) between

the providers and MRS assigning the accounts in this case to MRS for collection. The applicable
contract(s) designate the original service provider as "Assignor" and MRS as "Assignee". The
applicable contract(s) state, in relevant part: "Assignor desires, from time to time during the term
of this agreement, to submit to Assignee for collection ce1iain claims, accounts or other
evidences of indebtedness." Accordingly, the account(s) at issue in this case were assigned at the
•.-

moment MRS received account information in this case from the provider for collection.
8.

Each of the accounts identified in Exhibit "A" have been assigned to MRS

because MRS has received the account information from the provider attached to this Affidavit.
9.

Pursuant to the evidence, the amount due from the Defendant is the sum certain of

$1,471.63, said amount being itemized as follows, to-wit:
Principal
Interest
Attorney's fee
Filing fee
Service fee
Amount Paid
TOTAL
10.

$698.50
$52.13
$500.00
$166.00
$55.00
$-0.00
$1,471.63

The amount shown by the above accounting is justly due and owing, and no part

- of said balance has been paid except as otherwise shown; the disbursements sought m~be taxed
have been made in this action or will necessarily be made or incurred herein.
11.

To the best of my knowledge the Defendant(s) is not an infant, incompetent

person, nor is the defendant serving in the United States Military.
12.

Accordingly, the plaintiff requests that the court enter a default judgment in the

F:\CLIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\ 160303 Affidavit in support of default.docx
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total amount of $1,471.63 pursuant to the Application For Default Judgment on file herein.
DATED this 3rd day of March, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

~
SUBSCRIBED AND SWORN TO befor me this· ~

ollinger
day of March, 2016.

(SEAL)
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE'S DIVISION
MEDICAL RECOVERY SERVICES, )
LLC, a limited liability company, )
)

Plaintiff,

)
)

MINUTE ENTRY & ORDER
DENYING MOTION TO RECONSIDER

vs.

)

Case #CV-2015-2851-OC

YVONNE UGAKI-HICKS,

)

)
)

Defendant.

)

Counsel for the Plaintiff submitted Default and proposed Judgment paperwork to
the Court on this matter. In reviewing the paperwork submitted, the Court entered an
Order Regarding Default on November 25, 2015, with said document stating that the
request for default judgment was denied because sufficient proof of the assignment of debt
was not shown as required in the court's discretion to determine truth of claim according
to I.R.C.P SS(b)(2).
Thereafter, on December 21, 201 5, Counsel filed a Motion for Reconsideration
stating that "MRS has provided the "original instrument evidencing claim". However the
file did not contain the proof of assignment as requested.
Thereafter, on March 7, 2016, Plaintiff filed an additional Affidavit in Support of
Application for Default Judgment, which Affidavit set forth that the debt was assigned to
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the Plaintiff, but did not include an attachment which constituted sufficient proof of the
assignment. The Affidavit of Counsel is not sufficient proof.
Therefore, the Plaintiff's Motion for Reconsideration is hereby DENIED.
IT IS SO ORDERED.
DA TED this 10th day of March, 2016.

CERTIFICATE OF MAILING
I hereby certify that on the 10th day of March, 20!6, a copy of the foregoing
Minute Entry & Order was mailed, postage pre-paid, to the following parties:
BRYAN N. ZOLLINGER
SMITH, DRISCOLL & ASSOCIATES, PLLC
PO BOX 50731
IDAHO FALLS, ID 83405

D~
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Bryan N. Zollinger !SB#: 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

I

'

r

/:0/CJ' ''' , ,,

~.t,

l-:- ·.1I •
•1

[

IJ

11,'' / / : ~. -,
,) V

_/ ____ - I
:::. I-

j

I

I

•

f

(

• • ,"

Attorneys for Plaintiffs
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851 -OC
Plaintiff,
vs.

MOTION FOR RECONSIDERATION

YVONNE UGAKI-HICKS
Defendant.

COMES NOW B1yan N. Zollinger, Esq., of the firm SMITH, DRISCOL~ &
ASSOCIATES, PLLC, attorneys of record for plaintiff, Medical Recovery Services, LLC, and
hereby moves the Court pursuant to Idaho Rules of Civil Procedure I l(a)(2)(B) for
reconsideration of its denial of default and entty of judgment.
This motion is made on the grounds that plaintiff has provided additional legal arguments
in support of the motion for reconsideration.
This motion is based upon the Brief in support of this Motion, this Motion, the Amended
Default Judgment, and on the Comt's files and records.
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DATED this ~

day of June, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC

CERTIFICATE OF SERVICE
I hereby ce11ify that I am the attorney for the plaintiff, and that on the

~ day of

June, 2016, I served a true and correct copy of the foregoing MOTION FOR

RECONSIDERATION on the persons listed below by mailing, with the conect postage
thereon, or by causing the same to be hand delivered.

Persons Served:
Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

() Hand

~ail
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup A venue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an limited liability company,
Case No. CV-15-2851-OC
Plaintiff,
BRIEF IN SUPPORT OF MOTION FOR
RECONSIDERATION

vs.
YVONNE UGAKI-HICKS
Defendant.

I.

INTRODUCTION.
This Court has denied entry of default and default judgment for the reason that

Medical Recovery Services, LLC. ("MRS") failed to comply with IRCP 55(b)(2) by not showing
sufficient proof of assignment of debt. MRS has provided the Com1 with legal authority that
MRS need not provide proof of an assignment when seeking default under Idaho Rule of Civil
Procedure 55(b)(l). This Court denied that request continuing to assert that 55(b)(2) applies and
requires proof of an assignment if the court exercises its discretion in favor of requiring such
proof.
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MRS then submitted the affidavit of Bryan Zollinger who is a manager for MRS and who
has personal knowledge of the assignment between the original creditor and MRS. This Coutt
rejected Mr. Zollinger's testimony stating that it was hearsay even though defendant did not raise
any hearsay objection the same having been raised only by the Court in the defendant's behalf.
MRS respectfully requests that this Court reconsider its decision and enter default for
MRS on the grounds that defendant has admitted conclusively that an assignment exists between
the original creditor and MRS. Moreover, the Court is demanding proof a written assignment
where the assignment does not have to be in writing.
II.

THIS MOTION FOR RECONSIDERATION IS TIMELY.
Pursuant to I.R.C.P. 1 l(a)(2)(B), a party may file a motion for reconsideration at any time

within 14 days after entry of judgment. Since there has been no final judgment entered in this
case, reconsideration is timely.
I.

MRS HAS SATISFIED THE PROVISIONS OF RULE 55(b)(2) AND HAS PROVEN
CONCLUSIVELY THAT MRS RECEIVED AN ASSIGNMENT FROM THE
ORIGINAL CREDITOR.
This Court has stated "Rule 55(b)(2) IRCP applies to a collection agency such as the

Plaintiff as the recipient of an alleged assigmnent of a debt because of the requirements of Rule

l 7(a) IRCP." 1 In rejecting application of Rule 55(b)(l), and without citing any authority, this
Court has further stated that "Rule 55(b)(l) is more appropriately applied in cases wherein the
original creditor is the service provider or creditor. It should not be applied to cases wherein a
debt has been assigned." 2 This Court then concluded "that Rule 55(b)(2) IRCP applies to a

1

2

See Order Denying Entry of Default dated April 4, 2016.
See Order On Motion for Reconsideration dated February 12, 2016.
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collection agency that receives an assignment of a debt because of the requirements of Rule
l 7(a) IRCP"3 even though Rule 55(b)(2) makes no mention of Rule 17(a).
But this Court must examine its collateral "proof of assignment" requirement in light of
the well-established rule that"[ u ]pon default by the defendant, the allegations contained in the
complaint are taken as true, and the plaintiff is relieved of any obligation to introduce evidence
in support of those allegations." Dominguez ex rel. Hamp v. Evergreen Resources, Inc. 142
Idaho 7, 13 (2005). Specifically, "While I.R.C.P. 55(b)(2) vests the court with discretion to
conduct such hearings, or order such references as are necessary in order to determine the
amount of damages for which a party is liable, that Rule does not permit the court to ignore the
long-established precept that on default all well pleaded factual allegations in the complaint are
deemed admitted." Cement Masons'- Employers' Trust, v K.H Davis, 107 Idaho 1131, 1133
(Ct.App.1985) (Reversing trial court that did not accept well pleaded factual allegations in the
complaint as admitted in connection with default entered under I.R.C.P. 55(b)(2)).
Here, the Complaint alleges the following:
3.
At all times mentioned herein the plaintiff was, and still is, a licensed and
bonded collector under the laws of the State of Idaho, and before the commencement of
this action the debt herein sued upon was assigned by SEI Anesthesia to the plaintiff for
the purpose of collection. The plaintiff is now the holder thereof for such purposes.
Paragraph three of the Complaint is a well-pleaded factual allegation of an assignment
that the defendant has admitted to by failing to file an Answer. Given the well-established rule
that all well-pleaded factual allegations of a complaint are deemed admitted, this Court must
accept as true and conclusively proven the fact that the original creditor assigned the debt to
MRS. Although the Court has some discretion under Rule 55(b)(2), the Court does not have

3

See Order On Motion for Reconsideration dated February l 2, 2016.
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discretion to ignore the fact that defendant has admitted the allegations of paragraph three of the
Complaint and that those allegations are deemed proven conclusively.
II.

THE COURT CANNOT REQUIRE EVIDENCE OF A WRITTEN ASSIGNMENT
BECAUSE ASSIGNMENTS DO NOT HAVE TO BE IN WRITING.
This Court insists that MRS provide proof of a written assignment to have "standing" to

obtain a default and default judgment. However, the Court provides no legal authority that an
assignment for collection of a debt must be in writing. To the contrary, case law old and new
and far and wide universally rejects the rule that assignments generally, and assignments for the
collection of debt specifically, must be in writing.
See Mangum v. Susser, 764 So.2d 653 (Ct.App.Fla.2000) (An assignment need not be in
writing to be valid); Dale, Inc. v. Killilea, 94 So.2d 146, 147 (Ct.App.La.1957)(A writing is not
required for assignment of a debt); Reisman v. Independence Realty Corp, 195 Misc. 260, 262,
89 N. Y.S .2d 763, 766 (1949) ("an assignment need not be in writing"); Ratsch v. Rengel, 23
A.2d 680, 682 (Md.1942) ("The law is also well settled that, in the absence of statutory
requirement, an assignment, or gift of a chose in action is not required to be in writing. It may
effectively be done by parole"); Mitchell v. Shoreridge Oil Co., 24 Cal.App.2d 382, 284, 75 P.2d
110, 111 (1939) ("With respect to the fact that the assignment of the claims for the purchase
price of the materials furnished by appellants was oral it is settled that there is no legal
requirement that such an assignment must be in writing"); Harlow v. Cook, 240 P.74 (Okla.1925)
("It is not e1Tor to admit oral testimony to prove the sale or assignment of an account, where the

plaintiff pleads a verbal assignment, which defendant denies only by general denial, when there
is no conclusive proof that the assignment was in writing"); Goetz v. Zeif, 195 N.W. 874
(Wis.1923)(Assignment need not be in writing); Reynolds v. Gregg, 258 S.W. 1088
(Ct.App.Tx.1924) (Assignment of note need not be in writing); Lombardv. Balsley, 181 Ill.App.
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1 (1913) (Assignment of insurance policy as security need not be in writing); Singletcuy v.

Goeman, 123 S.W. 436 (Ct.App.Tx.1909) (An assignment of a debt need not be in writing.)
See also Hurley v. Bendel, 69 N. W. 477 (Minn.1896) (An assignment of accounts need
not be formal and need not be in writing where the owner of an account turns it over with an
agreement that it should be collected from the debtor); Donovan v. Halsey Fire-Engine Co., 24
N.W. 819 (Mich.1885) (It is not necessary to the valid transfer of a claim for money paid be in
writing); and Noyes v. Brown, 33 Vt. 431 (Vt.1860) (An oral assignment of a chose in action (i.e,
cause of action on a claim for recovery for money) is valid though not in writing.)
Although Idaho courts have not ruled on whether an assignment must be in writing, Idaho
Code Section 9-505 identifies only five agreements in Idaho that must be in writing. These are
(1) an agreement which by its terms cannot be performed within one year; (2) promise to pay the

debt of another; (3) ce1iain agreements made upon consideration of marriage; (4) leasing real
property longer than one year; and (5) lending money or extending credit exceeding $50,000.
Importantly, no requirement exists under Section 9-505 that an assignment must be in writing.
And no Idaho case law suppo1is this Court's requirement that the assignment in this case must be
in writing. Accordingly, this Couti is requiring MRS to provide written evidence in the form of
an assignment that the law does not require even to be in writing.
V.

CONCLUSION.
For all the reasons set forth above, the Court should enter default and default judgment

without MRS being required to prove evidence of a written assignment.

F:\C LIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\l 60608 Motion for Reconsideration.docx
35 of 110

-~

en

- <'

I.
21
_, ,
Gil

ri, ·

_ )J

(.Jl
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MEDICAL RECOVERY SERVICES, )

LLC, a limited liability company, )
)

Plaintiff,

)
)

MINUTE ENTRY & ORDER
DENYING SECOND MOTION
FOR RECONSIDER

vs.

)

Case #CV-2015-2851-OC

YVONNE UGAKI-HICKS,

)
)

)

)

Defundant

)

As previously noted by the Court, Counsel for the Plaintiff submitted Default and
proposed Judgment paperwork to the Court in this matter. The Court entered an Order
Regarding Default on November 25, 2015 stating that the request for default judgment
was denied because sufficient proof of the assignment of debt was not shown as required in
the court's discretion.
Thereafter, on December 2 1, 201 5, Counsel filed a Motion for Reconsideration
stating that "MRS has provided the "original instrument evidencing claim". However the
file did not contain the proof of assignment as requested.
Thereafter, on March 7, 2016, Plaintiff filed an additional Affidavit in Support of
Application for Default Judgment, which Affidavit set forth that the debt was assigned to
Minute En try an d Order
Denying Second Motion
For Reconsideratio n

Page 1 of 4
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...
the Plaintiff, but did not include an attachment which constituted sufficient proof of the
assignment. On March 10, 2016 the Court notified the Plaintiff, by Minute Entry &
Order Denying Motion to Reconsider that the Affidavit of Counsel was not sufficient
proof.
On June 13, 2016 the Plaintiff filed another Motion for Reconsideration based
upon the same facts but containing additional legal arguments. In this Motion the Plaintiff
raises several issues, to wit:
First, the Plaintiff indicates that the Court previously found the Affidavit of Counsel
to be hearsay, which was not raised by the Defendant. The Court has reviewed the file
and cannot find where it ever held that the Affidavit of Counsel was hearsay. The Court
previously simply held that it wanted the actual assignment and the Affidavit of Counsel
was not sufficient, in the discretion of the Court. The Court made no reference to
hearsay.
Next the Plaintiff argues again that the Plaintiff has satisfied the provisions of Rule
55(b)(2) and has proven conclusively that it received an assignment from the original
creditor.
In this argument the Plaintiff alludes to an Order of the Court Denying Entry of
Default dated April, 4, 2016 and an Order on Motion for Reconsideration dated
February 12, 2016. Again, the Court has reviewed the file and can find no such Orders
entered in this case. The Court is still of the opinion, as it was on March 10, 2016, that,
whether it be under Rule SS(b)( 1) or 55(b)(2), it has the authority, in its discretion, to
Minute Entry and Order
Denying Second Motion
For Reconsideration

Page 2 of 4
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require written proof of the assignment of the debt which, to this Court, is part and parcel
of providing the original instrument proving the debt since the Plaintiff also has to be the
real party in interest in order to sue on that instrument.
Next, the Plaintiff argues that the Court cannot require evidence of a written
assignment because assignments do not have to be in writing. First, as the Plaintiff itself
notes, there are no cases in Idaho which hold that an assignment does not have to be in
writing. Second, even if such is the law in Idaho, which the Court has its doubts, the
Plaintiff here has not contended that it does not have a written assignment, it just has not
produced the written assignment. The Court, in its discretion, has determined that the
Plaintiff must provide the assignment of the debt. Nothing the Plaintiff has presented has
convinced this Court to modify its original position.
This matter is now well over the time standards set forth by the Idaho Supreme
Court for resolution of cases. Therefore, if Plaintiff does not provide the assignment of the
debt as first requested by the Court back in November of 20 t 5 within t 5 days of this
Order this matter shall be dismissed without prejudice.
Therefore, the Plaintiff's Motion for Reconsideration is hereby DENIED.
IT IS FURTHER ORDERED that the matter will be DISMISSED, without prejudice,
if the Plaintiff fails to provide the requested assignment of debt within 15 days of this
Order.

Minute Entry and Order
Denying Second Motion
For Reconsideration

Page 3 of 4
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IT IS SO ORDERED.
DA TED this 15 th day of June, 2016.

CERTIFICATE OF MAILING

I hereby certify that on the 15th day of June, 2016, a copy of the foregoing Minute
Entry & Order was mailed, postage pre-paid, to the following parties:
BRYAN N. ZOLLINGER
SMITH, DRISCOLL & ASSOCIATES, PLLC
PO BOX 50731
IDAHO FALLS, ID 83405
FAX (208) 529-4166

~

Min ute Entry and Order
Denyi ng Seco nd Motion
For Reco nsideration

--. ._ _ _ __ --
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT O~HE -u ~<~ ~"
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCE!G
~ ("':\ {~:C.) .: t·
MAGISTRATE~ DIVISION
~ §,~:. :.;~

~I

r

MEDICAL RECOVERY SERVICES,)
LLC, a limited liability company, )

Plaintiff,

vs.
YVONNE UGJ\KI-HICKS,

)
)
)
)
)
)

MINUTE ENTRY & ORDER
DENYING SECOND MOTION
FOR RECONSIDER

Case #CV-2015-2851-OC

- 1
)

Defendant.

)

As previously noted by the Court, Counsel for the Plaintiff submitted Default and

proposed Judgment papeiwork to the Court In this matter. The Court entered an Order
Regarding Default on November 25, 2015 stating that the request for default judgment

was denied because sufficient proof of the assignment of debt was not shown as required in
the court's discretion.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

Medical Recovery Services, LLC
Plaintiff,

vs.
Yvonne Hanae Ugaki-Hicks
Defendant.

)
)

)
)
)

Case No: CV-2015-0002851-OC

{)J ~

cp

JUDGMENT

)
)
)

.~ I

rr:-.:!I
I

'

i

n/
r-1
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JUDGMENT IS HEREBY ENTERED AS FOLLOWS:

"'-.:,

("')

er.

f"i~

~

r-

c__

c:::
r-

;t..; ·'"'
(:
r; ,.

I
-....J

':;!-;:·

_,

.l::,

-

I

r_ -

C

~

-

.

-'

1·r1 ..

~

S?
f"0
w

;-

~,;,-

"··

'
.:!:

-

The above-entitled matter is hereby DISMISSED WITHOUT PREJUDICE.
IT IS SO ORDERED
Copies mailed, postage pre-paid to:

Copy to: Bryan N. Zollinger PO Box 50731, Idaho Falls, ID, 83405 (Plaintiff Attorney)

Dated this Thursday, July 07, 2016.

- ---Robert Poleki
Clerk Of The District Court

Civil No Action Dismissal
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DISTRICT CASE
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Bryan N. Zollinger !SB #8008
SMITH, DRISCOLL & AS SOCIA TES, PLLC
414 Shoup Avenue
P.O. Box 5073 l
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MITC HELL W. BROVJi-J
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,

NOTICE OF APPEAL
Vs.
YVONNE UGAKI-HICKS
Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:

1.

The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an

Idaho limited liability company, appeals against the above-named respondent, YVONNE
UGAKI-HICKS, to the District Court of the Sixth Judicial District of the State ofldaho, in and
for the County of Bannock from the Judgment dismissing the plaintiffs complaint, entered July
7, 2016, the Minute Entry & Order Denying Second Motion for Reconsideration, entered June
15, 2016, the Minute Entry & Order Denying Motion to Reconsider, entered March 10, 2016,
and the Order Regarding Default, entered November 17, 2015, all entered by MAGISTRATE

F:\CLIENTS\BDS\Collections\MRS\Files\734 1.13149\P'leadings\ l 60613 Notice of Appeal.docx

43 of 110

Judge Axline, presiding over the MAGISTRATE Comt of the SIXTH Judicial District of the
State of Idaho, in and for the County of Bannock.
2.

Appellant has the right to appeal to the District Comt, and the memorandum

decisions, orders, and judgment described in paragraph l above are subject to appeal pursuant to
Rule 11 (a), Idaho Appellate Rules .
3.

The issues which the appellant intends to assert in the appeal are the following:
a.

Did the MAGISTRATE court commit reversible error when it concluded

that default judgment could not be entered against the Defendant, Yvonne Hanae UgakiHicks, and when it dismissed the Plaintiffs complaint?
b.

Is Medical Recovery Services, LLC entitled to an award of attorney 's fees

under LC. 12-120(1), (3) and (5) and I.A.R. 41?
4.

There has been no order entered sealing any portion of the record in this case.

5.

There have been no hearings for transcripts to be requested on.

6.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, Idaho Appellate Rules : The
entire MAGISTRATE cou1t file.
7.

l ce1tify:
(a)

That a copy of this notice of appeal has been served on the reporter;

(b)

That the appellate filing fee has been paid;

(c)

That service has been made upon all parties required to be served pursuant

to Rule 20, Idaho Appellate Rules.
DATED this

d~

day of August, 2016.

SMITH, DRISCOLL & ASSOCIATES, PLLC
F:\CLIENTS\BDS\Coll ections\MRS\Fi les\7341 .13149\Pleadings\ 160613 Notice of Appeal.docx
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ryan N . Zollinger
Attorneys for Appellant

CERTIFICATE OF SERVICE

d.-. ._

I HEREBY CERTIFY that on this .....

day of August, 2016, I caused a hue and

coITect copy of the forgoing NOTICE OF APPEAL to be served, by placing the same in a
sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery, facsimile
transmission or overnight delivery, addressed to the following:
PARTIES SERVED:

[.-(U.S. Mail
[ ] Facsimile
[ ] Hand Delivery
[ ] Overnight Delivery

Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

F:\CLIENTS\BDS\Collections\MRS\Files\7341.13149\Pleadings\ 160613 Notice of Appeal.docx
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SIXTH JUDICIAL DISTRICT COURT, STATE OF IDAHO
IN AND FOR THE COUNTY OF BANNOCK
624 E. CENTER
POCATELLO, IDAHO 83201

' .

. tr ll,_'{1

() I . ' • ~
I l
F} •
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t.lJ/IJ Sfp
Medical Recovery Services, LLC
vs.
Yvonne Hanae Ugaki-Hicks

)
)
)

Case No: CV-20 l 5-00i~8-S-1-Q

)

NOTICE OF HEARING

I(

I ' :

)J ,
. /[- ··, ' , I

J·1 • :· f\ 7·L
l

Cut -':'7

o~o --..::
~

fJ Tf - ··
C I k --..

)

NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for:

Scheduling Conference
Judge:
Cou11room :

Friday, September 16, 2016
Mitchell Brown
Room # l 08, First Floor

09 :00 AM

I hereby certify that the foregoing is a true and correct copy of this Notice of Hearing entered by the Court and on file in this
office. I further certify that copies of this Notice were served as follows on Thursday, September 01 , 2016.

Copy to: Yvonne Hanae Ugaki-Hicks(Defendant), 556 S Main Apt 4, , Pocatello, ID, 83204 ;
Copy to: Bryan N. Zollinger PO Box 50731 , Idaho Falls, JD, 83405 (Plaintiff Attorney)

~

Mailed

Hand Delivered

Dated : September 1st, 2016
Robe11 Poleki
Clerk

DOC22cv 7/96
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,o: Ba nnock County Court Ci
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12085294 16 6 From: Smith, Driscoll and Associa tes

Bryan N. Zollinger ISB#: 8008
SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue

2016 SEP-0~ /11111 : 03
8 ,,l

P.O. Box 50731

.

DEcGT)' CL E,·-!( -

Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN TI-IE DISTRICT COURT OF THE SIXTH ruDICIAL DISTRICT OF THE STA TE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability compm1y,
Case No. CV-15-2851 -0C

Plaintiff,
MOTION FOR CONTINUANCE

Vs.

YVONNE UGAK.I-HICKS,
Defendant

COME NOW the plaintiff, Medical Recovery Services, LLC, by and through
Bryan N. Zollinger, of the finn Smith, Driscoll & Associates, PLLC, its attorney of
record, and respectfully moves the Court for an Order continuing the Scheduling

Conference, scheduled September 16, 2016 at 9:00 a.m., to a later date on the grounds
that the attorney for the Plaintiff will be in court during that time.
DATED this ~ a y of September, 2016.
SMITH, DRISCOLL & AS SOCIATES, PLLC

By

F:\CLIENTS\BDS\Collections\MRS\Files\734 1. 13 149\Pleadings\1 60907 Motion for
Continuance.docxF:\CLIENTS\BDS\Cotlections\MRS\Viles\7341 .13149\Plerulings\1609O7 Motion for
Continuance.docx
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66 From: Sm1U1, Dri9COU ~nd Assocl!rles

Bryan N. Zollinger ISB#: 8008
SMlTH1 DRISCOLL & ASSOCIATES, PLLC

414 Shoup Avenne
P.O. Box 50731
IdaM Falla, Idaho 83405
(208} 524-073 l
Attorneys fm Phtintiff
IN Tl-1E D~TRICT COURT OF THE SIXTH JCIDlCJAL DISTRICT OF_ THE STATE!
OF IDAHO. IN AND FOR THE COUNTY OF BANNOCK
MAGI.STRAT£DMSION

MEDICALRECOVBRY SERVICES, LLC,
an Idaho lun.ited llabiltty company,
Case No, CV-15-2851-0C

ORDER FOR MOTION :FOR
vs.

CONllNUANCE

YVONNE UGAKI-lnCKS,
&f'endant
Upon reading !Ind filing the @ove Motion for Continuan® Qf th~

Scheduling Conference.and otherwl!1e being fuUy advised in tho law end the preminea;
IT IS HEREBY ORDERED, ADJUDGED AND DECRJmD that the

Scheduling Conference pre-viously scheduled fur September 161 2016 at 9:00 a.m. be

re&nbeduled for

DL+. 11
7

C-0 I ~

@ lD

1
•

DD a_. rn

.

Honorable Brown.
Mogillb:ate-Jud~
{), '7t(I l.~

'F :\CLlBN"fS\BO$\Collectlooa\MRS\Fite;\734 l, l 3 l49\l' lo•dlngs\160907 Modon for

Contin.uance,doo,cF':\CLmNTS\BDS\Colleotions\MRS\ll'iles\7341.13149\~e11dings\l 6tl907 Motion for
Continue.m:e.docx

·
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io: Bari noel< c ounty Court Ci

P. 002/002

FAX No .

SEP/09/2016/FRI 02 :49 PM

2018-09-07 22:58;~.? (GMT)

1208529<11 66 From: Smith , D riscoll and Associistes

CERTIFlCATE OF SERVICE

I

the

HJ!,fil/B:~v;;t

-1-2.

l ~m _fu• clerk of the above,entitlod - , and that on

day o

-

20

k

~

•

I aecved true !ln.d C3orrect copy of the

foregoinJ ORDER FOR MOTION FOR CONTINUANCE on the persons listed below

by mailing, with the correct postage thereon, or by causing the same 1x) be hand delivered.

Persons Se;ved:

.Ku».s.Mail

Ii

]Faoflimile Ttansrrussi<1n

I ] Hand Delivery

( 1 Ov~t Dt,,livmy

v;)T,S. Mail
f j "Facsimile Tmu.amisaion
[ ] Hand Delivery
[ ] Overnight Delivery

Bryan N. Zollinger, Esq.

SMITa D:RJSCOLL
& ASSOCIATBS, PLLC
P.O.Box 50731
ldnho Palls, ldaho 83405

Ywnne UgakHlick.8
556 S Main St Apt 4
Pocntello, Idaho &3204

•

F:\CL1ENTS\BDS\Collectlol).S\MRB\Filca\734l ,13149\ploadlngs\160907 Moti(ln for

Contin~.do~:\CUENTS\BDS\CoUections\MRS\FUe~\7341 . t l l 49\Pleadings\160907 M<itlon tut
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Bryan N. Zollinger !SB# 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC

4 I4 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731
Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH TIJDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-0C

Plaintiff,
APPLICATION FOR ORDER TO ALLOW
TELEPHONIC SCHEDULING

vs.

CONFERENCE
YVONNE UGAKI-HICKS,
Defendant.

COMES NOW, the Plaintiff, Medical Recovery Services, LLC, by and through its

counsel of record, Bryan N. Zollinger, Esq., of the firm of Smith, Driscoll & Associates,
PLLC, and applies to the court for an order to allow plaintiff to appear telephonically for
the Court's Scheduling Conference.
Consistent with the mandate contained in Idaho Rule of Civil Procedure l(a) that
"these rules shall be liberally construed to secure the just 1 speedy and inexpensive
determination of every action and proceeding," and pur~uant to Idaho Rule of Civil

Procedure 7(b)(4) which al1ows for hearings to be held by telephone conference, the
plaintiff asks that it be allowed to appear telephonically for the Scheduling Conference
because the attorney for the plaintiff will be traveling for court at the time of the hearing,

F:\CLIENTS\BDS\Collections\MRS\Files\7341 .13149\Fleadings\160923 Order to Allow·Telephonic

Scheduling Conference.docx
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To : Bar . ?ck County Cou rt Ci
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120852941 66 From : Smith . Driscoll and Associates

•'

resulting in the attorney not being able to reach the Bannock County courthouse in time

for the hearing.
This application is based on this Application for Order to Allow Telephonic

Scheduling Conference, the Affidavit of Bryan N. Zollinger, and on the court's records
and files.

DATED: September 23, 2016

SMITII, DRISCOLL & ASSOCIATES, PLLC

N. Zollinger
omeys for Plaintiff

F:\CLTENTS\ODS\Collcctions\MRS\Files\7341 .13149\p!eadings\160923 Order to Allow Telephonic
Scheduling Conference.docx
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To: Bannock County Court Ci
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Bryan N. Zollinger JSB # 8008
SMITH, DRISCOLL, & ASSOCIATES, PLLC
414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
(208) 524-0731

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTR1CT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MAGISTRATE DIVISION
MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-2851-OC
Plaintiff,

AFFIDAVIT IN SUPPORT OF
APPLICATION FOR ORDER TO ALLOW

VS,

TELEPHONIC SCHEDULING
YVONNE UGAKI-HICKS

CONFERENCE

Defendant.

STATE OF IDAHO
County of Bonneville

)
)ss:
)

I, Bryan N. Zollinger, state and declare the following under oath:
l.

I am the attorney for the plaintiff and make this affidavit based on my own

personal knowledge.
2.

The Court has scheduled a Scheduling Conference.

3.

In this regard, the attorney for the plaintiff will be traveling for court at the

time of the hearing, resulting in the attorney not being able to reach the Bannock County
courthouse in time for the hearing.

F:\CLIENTS\BDS\Collections\MRS\Files\7341. 13149\Pleadings\l 60923 Order to Allow Telephonic
Scheduling Conference.docx
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To: Bannock <tounty Court Ci
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120~5294166 From: Smith , Driscoll and Associates

Accordingly, the plaintiff reciuests that the court allow the plaintiff to

appear telephonically for the Scheduling Conference.
Further, your affiant sayeth naught.

DATED: September 23, 2016

SMITH, DRISCOLL & AS SOCIATES, PLLC

SUBSCRIBED AND SWORN TO before me this 23rd
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Bryan N. Zollingel' JSB # 8008
SMITH, DRISCOLL, & ASSOCIATES, l'LLC

BY-------~ ~=-=--:"":~

414 Shcrup Avenne
P.O. Box:50731
Idaho Falls. Idaho 83405

(208) 514-0731
Attorney& for Plaintiff

•

lN TimDtsTlUCT COURT OF THB SIXTH JUDICIAL DlSTRlCT OF THE STATE
OF lDAHO. IN AND FOR THE COUNTY OF BANNOCK

MAOISTRATE DIVISION
MBD[CALRECOV.ERY SER.VICES, LLC~
tu1 Idaho limited liability company,
Case No. CV-15-2851-0C

Plainti.if.1

vs.

ORDER TO ALLOW TELRPHONJC

SCHEDUIJNG CONFERENCE

YVONNE UGAKI-HICKS
Defendant.

'OpQn Application of the plainl.iff, MediCHI Recovery Sorviccs, LLC, and good

cause appoarin.s therefoi:e. the court grants the Application io Allow Tetephonio
Scheduling Conference and hereby orders that plauttiff may appear relephonie for the

Scbed.ulingConference aeheduled on October 7, 2016 at 10:00 a.m..

AAt

the time of the boacing 1hc Court will ~ontact the Plaintiff at (208)S2+073 l 4mt, 7

_ At the tim.aoftbe hearing the Plaintift'will contact tt,e Court at: _ _ _ _ _ __

F:\CLIENT$\BDS\CQJlocti.ona.\MRS\Filt!$\7341. I3l49\i'lrutding,:\l 60923 O(der to Allow Telephonic
Scheduling COnfurettce.docx.

54 of 110

To : Ba nnock County Court Ci
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12085294 166 From: Smith, Driscoll and Associates
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CERTIFICATE OF SERVICE

I hereby certify that I am the clerk of the above-entitled court, and that on the

'- :3:)

day of<

~vd=: ,

20&

I served a true and correct copy of the

foregoing ORDER TO ALLOW TELEPHONIC SCHEDULING CONFERENCE on the
persons listed below by mailing, with the correct postage thereon, or by causing the same

to be hand delivered.
Persons Served:
Bryan N. Zollinger
Smith, Driscoll, & Associates, PLLC

414 Shoup Avenue
P.O. Box 50731
Idaho Falls, Idaho 83405
Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

( ) Hand

( ) Mail

1~
()Hand ~

ii
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COURT MINUTES
CV-2015-00028 51-OC
Medical Recovery Services, LLC vs. Yvonne Hanae Ugaki-Hicks
Hearing type: Scheduling Conference
Hearing date: 10/7/2016
Time: 10:08 am
Judge: Mitchell Brown
Courtroom: 108
Court reporter: Rodney M. Felshaw
Minutes Clerk: Brandy Peck
Party: Medical Recovery Services, LLC, Attorney: Bryan Zollinger

10:08

Court begins, pltf atty by phone
Brief due 11-11-16
Response if any due 12-9-16
Reply if any 12-30-16
Hearing 1-6-17 at9:30
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
MEDICAL RECOVERY SERVICES, LLC ,
Appellant,
vs.

Case No:

CV-2015-0002851-OC

MINUTE ENTRY & ORDER

YVONNE HANAE UGAKI-HICKS,
Res ondent.
THE PARTIES came before the Court on the

i 11

day of October, 2016 for Scheduling

Conference concerning Appellant's appeal. Bryan N. Zollinger appeared telephonically on behalf
of the Plaintiff, Medical Recovery Services, LLC. The Defendant did not appear. Rodney M.
Felshaw acted as the Court Reporter.
Counsel agreed with the Court there were no proceedings in this matter for which a
transcript needed to be prepared, therefore the Court moved forward with setting a briefing schedule
as follows:
Appellant's brief on appeal shall be due on November 11 , 2016. Any responsive brief shall
be filed by the Defendant by December 9, 2016. Reply brief, if any, shall be due on December 30,
20 16
This matter shall be set for ORAL ARGUMENT on the 6th DAY OF JANUARY, 2017
AT9:30A.M.

Case No.: CV-2015-0002851-OC
MINUTE ENTRY & ORDER
Page 1 of2
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DATED this 10th day of October, 2016.

MITCHELL BROWN
District Judge

CERTIFICATE OF SERVICE

Ji_

I HEREBY CERTIFY that on the
day of October, 2016, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.

Bryan N. Zollinger
Smith, Driscoll & Associates
PO Box 50731
Idaho Falls, ID 83405

Yvonne Ugaki-Hicks
556 S. Main St Apt 4
Pocatello, ID 83204

D U.S. Mail

~ E-Mail
Hand Deliver

D

0Fax:

~

.S.Mail
-Mail
D Hand Deliver
0 Fax:

Robert Poleki
CLERK OF THE COURT

Case No.: CV-2015-0002851-OC
MINUTE ENTRY & ORDER
Page 2 of2
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12085294166 From: Smith , Driscoll and Associates

Bryan N. Zollinger, Esq. - ISBN 8008
SMITH, DRISCOLL & ASSOCIATES,

PLlC

414 Shoup Ave.
P.o. Box 50731
Idaho Falls, Idaho 83405
Telephone: (208} 524-0731
r:acslmile: (208) 529-4166

Attorneys for Plaintiff/Appellant
Medical Recovery Services, LLC

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGlSTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company,

Case No. CV-15-2851-0C
Plaintiff/Appellant,
MOTION FOR EXTENSION OF TIME FOR
FILING BRIEF

Vs.

YVONNE UGAKI-HICKS,
Defendant/Respondent.

COMES NOW the Plaintiff/Appellant, Medical Recovery Services, LLC, and pursuant to
Idaho Appellate Rules 46 and 34{e) hereby timely moves for an extension of t1me to file its
appellant's-brier.-Pre-sently, Appellant's Brief mu sfbe flied by November 11, 2016. Appellant
requests an extension of seventeen (17) days, or until November 28, 2016, to file its brief.
This motion is based on this Motion for Extension of Time For Filing Brief and the
Affidavit of Bryan N. Zollinger filed concurrently herewith.

F;\CllENTS\OOS\Collectlons\MfiS\Files\7341 .1314!!\Pleadlngs\161107 Motion for Extension ol 1ime.docx
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To: Bannock County Clerk
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12085294166 From: Smith , Driscoll and Associates

2016-11 -07 23 :04:12 (GMT)

'

DATED this

_j_lfc:-day of November, 2016.
SMITH, DRISCOLL & ASSOCIATES,

PLLC

By: ~ ~
.__
. ....sr=tt
-in-ge_r_ _ _ __
Attorneys for Plaintiff/ Appellant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on th is

:lJ.kday of November, 2016 I caused a true and correct
1

copy of the foregoing MOTION FOR EXTENSION OF TIME FOR FILING BRIEF to be served, by
placing the same in a sealed envelope and depositing In the United States Mail, postage
prepaid, or hand delivery, facsimile transmission or overnight delivery, addressed to the

following:

[ ] U.S. Mail
( ] Facsimile
[ ..] Hand Delivery
[ ] Overnight Delivery

Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, Idaho 83204

F:\CLIENTS\BDS\Coilec:tions\MRS\Files\73n.13149\Ple.1dings\l ul107 Motion for fxterv,lon of Tilne.docx

60 of 110

To : Bannock County Clerk

2016-11-07 23:04:12 (GMD

Page 5 of 7

12085294166 From: Smith, Driscoll and Associates

ryan N. Zollinger, Esq . - ISBN 8008
& ASSOCIATES, PLLC

SMITH, DRISCOLL

414 Shoup Ave.
P.O. Box 50731
Idaho Falls, Idaho 83405
Telephone: (2.08} 524-0731
Facsimile: (208) 529-4166
Attorneys for Plaintiff/ Appellant
Medical Recovery Services, LLC

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BAN NOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
Idaho limited liability company,

Case No. CV-15-2851-0C
Plaintiff/Appellant,

AFFIDAVIT Of BRYAN N. ZOLLINGER
Vs.
YVONNE UGAKI-HICKS,

Defendant/Respondent.

STATE OF IDAHO

ss.
County of Bonneville
Bryan N. Zollinger, being first duly sworn on oath, deposes and says:

(1)

lam one of the attorneys for Plaintiff/Appellant, Medical Recovery Services, LLC,

in the above-referenced matter.
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I am over the age of 21 and make this affidavit based on my own personal

knowledge.
(3)

Appellant's Brief is currently due to be flied by November 11, 2016.

(4)

Appellant has received no previous extensions of time in connection with

Appellant's Brief.

The requested extension is necessary because I am the attorney who will

(5)

prepare the Appellant's Brief.
Your affiant's firm has only three attorneys and I currently have a family

(6)

emergency and have been out of the office the past week.
(7)

All of the foregoing has interfered with meeting the current October 27, 2015

deadline.
(8)

Appellant requests an extension of fifteen (15) days, or until Monday, November

28, 2016, to file its brief.
If the extension is granted, there Is no foreseeable reason why Appellant would

(9)

not timely file Its brief by the proposed deadline of November 28, 2016.
Further your affiant sayeth naught.

~61linger

to before me this 7tri;;ay of Novembe~16.
I "J'7F"7c
.

SUBSCRIBED AND SWORN

~,,,"11mr,1r,,.
Ylf;.M/1..~

!>.~~'
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..-~ 'If

~wi . ~ ,
/ /

~

W/1

-

~ l_,,_
__uf
---=-----+----+---~NotaryPublicforldaho
Residing at Idaho Falls, Idaho
My Commission Expires: 04/11/17

~" ~ ....... ;.....-:.s:,~~1$
""'>..,,.,~STATE~,,~
....,,,t1t1n111t\\\~
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

pk·day of November, 2016, I caused a true and correct

copy of the foregoing AFFIDAVIT OF BRYAN N. ZOLLINGER to be served, by placit~g the same in
a sealed envelope and depositing in the United States Mail, postage prepaid, or hand de!iveryt
facsimlle transmission or overn ight delivery, addressed to the following:

[ ] U.S. Mail
[ ] Facsimile
( ) Hand Delivery
[ ] Overnight Delivery

Yvonne Ugaki-Hicks
556 S. Main St. Apt. 4
Pocatello, IO 83204
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(> ,,F.r9ir: Smith; Or1$coll and Assoetatt
1• .

201& NO~ 14 PH 5: 22
Bryan N. Zollinger ISB # ~008
SM.ITH, DIUSCOLL, & .A.SSO'CIATES, PLLC
4 l 4 Shoup Avenue

BY O E . P ~

P.O. Box 5073 l
Idaho Falls, ldi:!ho 83405
(208) 52:4--0731

59-'1 - L/lfttl(
Altorn~ys for Plaintiff

lN1HEDISTRlCT C.OlJRT. OF'TIIE SI.XntJtlDlClAL P.ISUUCT OF THE $.TATE
0F·lPAHO; IN AND FOil 11-lE°c0UN'tY OF .BANNOCK
MAQISTRATE DIVISION

MEDICAL RECOVERY S.ERVICE.S. LLC~ ·
EUl ldnllo lim.ited'li~hili~:r.

cQn.lpauy,

Case Nb. CV·l5-a851-0C
Plaintiff,
vs.

ORDER ORANTINO MOTION FOR
BXTENS.JON OF TrME.FOR FILING
BRIEF
.Defericlap_
t.

·upon qio~ion of m~ phiint{f(,. Medioal ReCQv.ery .Services; .IrLC, and good cause

appearh1g th~fore;

IT -SHALL BE. THE· ORI>ER ANP .ff IS 'Jl$.EB.Y ORDERF.D U1at

Plrunti:ff/AppeUant Medical Recover:y. Sisrvices-~LLC .is .h~~by granted an.extension of time
within whleb. t<> file Appellan.tls Brief until Novem~ 28~ 2016.
DA,TEO ~is

/l -t ~
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CERTIFICATE OF SER.VICE

11

j

1~

l hereby certiiy th,f4 l am t}:le clerk l)f the above~enUUcd-~01.1.rt;, and that o.n th.e
day of'No'V"em.be:r:, 2016, I sei:ve<,i a ti·µe an,d con·ect·cop)1 of the foregoing ORDER
GRANTlNG MOTION POREXTBNSION OF tl'ME :{-'QR FlUNG BlUEF OJ.\ the
p~.i:.flous fisted ~low by inailillg, with -the cocreQ_t·posµige tQe~n, ·or by ca1.Jsing the ~ame
to be hWld delivered.

BryunN. Zollhw.er
Smith, Driscoll. & Acisoci~tes, PLLC
414 $h~up Avenue
P.O. Box 50731

ldaho Falls1 ldallo 83·405
{)Hand () Mail

Yvolll)e Ug~i-Hip~

556 S Main St Apt 4

Pocatello, ID 83204-

.-
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Bryan N. Zollinger ISB #8008

SMITH, DRISCOLL & ASSOCIAiES, PLLC
414 Shoup Avenue

P.O. Box 50731
Idaho Falls, Idaho 83405

(208) 524-0731 .
Attorneys for Plaintiff

IN THE DlSTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR
THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
limited liability company,
Case No. CV-15-2851-0C

Plaintiff,
APPELLANT'S BRIEi= ON APPEAL
vs.

YVONNE UGAKI-HICKS
Defendant.

I.
INTRODUCTION.
Appellant, Medical Recovery Services, LLC, ("MRS") appeals against the above-named

respondent, YVONNE UGAKI-HICKS1 to the District Court of the Sixth Judicial District of the State

of Idaho, in and for the County of Bannock from the Judgment-dismissing the plaintiff's
complaint, entered July 7, 2016, the Minute Entrv & Order Denying Second Motion for
Reconsideration, entered June 15, 2016, the Minute Entry & Order Denying Motion to
Reconsider, entered March 10, 2016, and the Order Regarding Default, entered November 17,

APPELLANT'S BRIE!<' ON APPEAL - Page 1
P:\CLIE!NTS\BDS\Collcctioris'MRS\Flles\7341, 13149\Pleidiogsl l 6l I l 4 Ap~lhnl's Bricf.doox

66 of 110

To: Bannock County Court Ci

Page 4 of 11

2015, all entered

2016-11-14 23:22:28 (GMT)

1 ?'"'5 294166 From: Smith . Driscoll and Associates

by MAGISTRATE Judge Axline, presiding over the MAGISTRATE Court of the

SIXTH Judicial District of the State of Idaho, in and for the County of Bannock.
This ~ppe~I ~ddresses the Magi~trate Court's refusal to enter default judgment pursuant

to I.R.C.P. SS(b)(l).
II.
SUMMARY OF FACTS AND PROCEEDINGS.
The facts in this case are not in 'dispute. On or about November 2, 2015, MRS filed its
App II cation for Entry 9f Default, Appl [cation for Entry of Default Judgment and Affidavit fn
Support of Application for Default Judgment. On November 17, 2015, the Magistrate Court

entered its Order Regarding Default wherein it denied entry of default judgment stating
"(s]ufficient proof of assignment of debt not shown as required in the court's discretion to
determine

the truth of the claim; (IRCP SS(b)(2)." MRS filed a Motion for Reconsideration and

Brief in Support of Motion for Reconsideration on December 16, 2015 explaining that because
this case

involved a sum certain, I.R.C.P. 55(b)(l) applied and not I.R.C.P. 55(b)(2). On March 3,

2016, MRS submitted an additional Affidavit in Support of Application for Default Judgment

again attaching an "original Instrument" evidencing the claim and testifying by way of affidavit
to the assignment of the debt.

On March 10, 2016, the Magistrate Court entered a Minute Entry and Order Denying
Motion to Reconsider explalnlng that the request for default was denied "because sufflcient
proof of the assignment of debt was not shown as required in the court's discretion to
determine truth of the claim according to I.R.C.P. 55(b}(2)." The Magistrate Court reasoned
that although "[p]laintiff filed an additional Affidavit in Support of Application for Default
Judgment, which Affidavit set forth that the debt was assigned to the Plaintiff, but did not
APPELLANT'S BRIEF ON APPEAL - Page 2
F:\CLIENTS\BDS\Colledions\MkS\Files\7341.13149\l'leadi~gi\16 l l 14 /\ppellnnfs Drief.docx

67 of 110

To: Ban nock County Court Ci

Page 5 of 11

2016-11-14 23:22:26 (GMT)

1 ::>"'15294166 From: Smith , Driscoll and Associates

include an attachment which constituted sufficient proof of the assignment. The Affidavit of
Counsel Is not sufficient proof." MRS filed a second Motion for Reconsideration and Brief In
Support of Motion for Reconsideration on June 13, 2016. The Magistrate Court entered a

Minute Entry & Order Denying Second Motion for Reconsideration on June 15, 2016. In that

order, the Magistrate Court held that the. "Court is still of the opinion, as it was on March 10,
2016, that, whether it be under Rule SS(b)(l) or SS(b)(2), it has the authority, in its discretion,
to require written proof of the assignment of the debt which, to this Court is part and parcel of
providing the original instrument proving the debt since the Plaintiff also has to be the real

party in interest in order to sue on that instrument."

111.
ISSUES

A.

DID THE

ON APPEAL.

MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN IT

CONCLUDED THAT DEFAULT JUDGMENT COUlD NOT BE ENTERED AGAINST
THE DEFENDANT. YVONNE HANA£ UGAKI-HICKS. AND WHEN IT DISMISSED

THE PLAINTIFJ='S COMPLAINT'?
IS MEDICAL RECOVERY SERVICES ENTITLED TO AN AWARD OF ATTORNEY'S
FEES UNDER I.C. 12-120(1}. (3) ANO (S} AND I.A.R. 41?

B.

IV.
STANDARD OF REVIEW.
Idaho Rule of Civil Procedure 83(u}(l} provides:

-

Upon an appeal from the magistrate's division of the district
c-o-urt, not involving a trial de nova, the district court shall review the
case OJ1 the record and determine the appeal as an appellate court ln
the same manner and upon the same standards of review as an
appeal from the district court to the Supreme Court· under the
statutes and law of this state, and the appellate rules of the Supreme
Court.

APPELLANT'S BRIEF ON APl>EAL - Page 3
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The District Court should review this case under the same standard of review as the
Supreme Court would review an appeal from a district court. Here, the Issue on appeal Is the
court's failure to enter default judgment pursuant to Idaho Rule of Civil Procei;iure 55(b)(1J.
The standard of review on questions of law ls free review. Ransom v. Topaz Mktg., L.P., 143

Idaho 641, 644 (2006). "Due process issues are generally questions of law, and this Court
exercises free review over questions of law. 1' Meyers v. Hansen, 148 Idaho 283, 287 {2009). The

Magistrate Court's refusal to enter default judgment presents only a question of law as no
questions offact exist. Accordingly, this Court should exercise free review.

V.
THE MAGISTRATE COURT COMMITTED REVERSIBLE ERROR WHEN IT REFUSED TO ENTER
DEFAULT JUDGMENT PURSUANT TO I.R.C.P. SS(bl{l).
I.R.C.P. SS(b)(l) states in relevant part:

Default judgment by the court or clerk. When the plalntlff's claim ogolnst a
defendant is for a sum certain or for a sum which can by computation be made certain,
the court or the clerk thereof, upon request of the plaintiff, and upon the filing of an
affidavit of the amount due showing the method of computation, together with any
original instrument evidencing the claim unless otherwise permitted by the court, shall
enter judgment for that amount and costs against the defendant. (Emphasis added).

I.R.C.P. 55(bl[2) states in relevant part that "[i]n alt othercases ... in order to enable the
court to enter judgment or to carry it into effect, It Is necessary to take an account or to
determine the amount of damages or to establish the truth of any averment by evidence or to
make an investigation of any other matter, the court may conduct such hearings or order sucli
references as it deems necessary and proper.'' (Emphasis added).
In this case, plaintiffs claim against the defendant is for a sum certain as evidenced by
Exhibit "A" attached to the Affidavit of Bryan N. Zollinger filed with the Magistrate Court on
November 2, 2015 and again on March 3, 2016. Thus, I.R.C.P. SS(b)(l) applies and not I.R.C.P.

APPELLANT'S BRIEF ON APPEAL - Page 4
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55(b)(2) which would apply only to other cases where the court must determine the amount of
damages. MRS has flied multiple affidavits showing the method of computation and attaching
an original instrument evidencing the claim and thus the Magistrate Court ''shall enter

Judgment for that amount and costs against the defendant" pursuant to I.R.C.P. SS(b)(l) and
does not have discretion to hold an evidentiary hearing as provided in I.R.C.P. SS(b)(2).
Although the Magistrate Court does not have discretion to hold a Rule 55(b}(2)

evidentiary hearing, for the sake of argument, even if the Magistrate Court could hold such
hearing, the Magistrate Court must accept all well plead allegations of the Complaint as true.
The well-established rule in Idaho is that "(u]pon default by the defendant, the allegations

contained in the complaint are taken as true, and the plaintiff is relieved of any obligation to
Introduce evidence In support of those allegations." Dominguez ex rel. Hamp v. Evergreen
Resources, Inc. 142 Idaho 7, 13 (2005). Specifically, "While I.R.C.P. SS(b)(2) vests the court with

discretion to conduct such hearings, or order such references as are necessary in order to
determine the amount of damages for which a party is liable, that Rule does not permit the
court to ignore the long-established precept that on default all well pleaded factual allegations
in the .complaint are deemed admitted." Cement Masons'-Employers' Trust, v K.H. Davis, 107
Idaho 1131, 1133 (Ct.App.1985) (Reversing trlal court that did not accept well pleaded factual

allegations in the complaint as admitted in connection with default entered under I.R.C.P.
SS(b)(2)).

Here, the Complaint alleges the following:

3.
At all times mentioned herein the plaintiff was, and still is, a licensed and
bonded collector under the laws of the State of Idaho, and before the commencement
of this action the debt herein sued upon was assigned by SEI Anesthesia to the plaintiff

for the purpose of collection. The plaintiff is now the holder thereof for such purposes.
APl1 ELLANT'S BRIEF ON APPEAL- Page 5
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Paragraph three of the Complaint is a well-pleaded factual allegation of an assignment
that the defendant has admitted to by failing to file an Answer. Given the well-established rule
that all well-pleaded factual allegations of a complaint are deemed admitted, this Court must
accept as true and conclusively proven the fact that the original creditor assigned the debt to

MRS. Although the Court has some discretion under Rule SS(b)(2), the Court does not have
discretion to ignore the fact that defendant has admitted the allegations of paragraph three of

the Complaint and that those allegations are deemed proven conclusively.

The Idaho Supreme Court has also explained another well-established rule which
governs this situation:

The rule appllcable to all witnesses, whether parttes or interested In the event of an
action, is, that either a board, court, or jury must accept as true the positive,
uncontradicted testimony of a credible witness, unless his testimony is inherently
improbable, or rendered so by facts and circumstances disclosed at the hearing or trial.
Manley v. Harvey Lumber Co., 175 Minn. 489,221 N.W. 913,914. In Jeffrey v. Trouse, 100
Mont. 538, 50 Pac.2d 872, 874, it Is held that neither the trial court nor a Jury may
arbitrarily or capriciously disregard the testimony of a witness unimpeached by any of
the modes known to the law, if such testimony does not exceed probability. And, in
Arundel v. Turk, 16 Cal.App.2d 293, 60 Pac.2d 486, 487, 488, the rule Is stated thus:
'Testimony which is inherently Improbable may be disregarded, * **but to warrant such
action there must exist either a physical impossibility of the evidence being true, or its
falsity must be apparent, without any resort to inferences or deductions.

Dinneen v. Finch, 100 Idaho 620, 626-27 (1979).
Here, MRS has submitted the Affidavit ln Support of Application for Default Judgment
stating in relevant part:
7. As the Attorney for MRS [ have personal knowledge of the contract(s) between
the providers and MRS assigning the accounts in this case to MRS for collection. The
appllcable contract{s) designate the original service provider as "Assignor" and MRS as
"Assignee". The applicable contract(s} state, In relevant part: "Assignor desires, from
time to time durfng the term of this agreement, to submit to Assignee for collection
certain claims, accounts or other evidences of indebtedness." Accordingly, the
APPELLANT'S BRIEF ON APPEAL-l'age 6
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acc<;1unt(s) at issue in this case were assigned at the moment MRS received account

information in this case from the provider for collection.

8,

Each of the accounts Identified In Exhibit "A" have been assigned to MRS

because MRS has received the account Information from the provider attached to this
Affidavit.

The testimony provided by MRS is from a credible witness, the testimony is
uncontroverted and is not inherently improbable. As such, the Magistrate Court "must accept

as true" the statement regarding assignment of the debt at issue in this case.
Because this case ir.1volves entry of a default judgment for a sum certain, the Magistrate
Court abused its discretion

by incorrectly attempting to apply I.R.C.P. 55(b)(2) rather than

enterlng default Judgment as required by Rule SS(b}(l). Addltlonally, even lf the applicable

rule of civil procedure was Rule SS(b)(2), the Magistrate Court has abused its discretion by

ignoring the admitted allegations of plaintiff's Complaint and by ignoring the "positive,
uncontradicted testimony of a credible witness" provided by MRS by way of affidavit.

Therefore, this Court should reverse the Judgment entered by the Magistrate Court dismissing
plaintiff's Complaint without prejudice and remand this matter to the Magistrate Court with

Instructions to enter default and default Judgment against the defendant In the amount
specified by the plaintiff pursuant to I.R.C.P. SS(b)(l).

VI.
CAINTIFF~IS~ENTITtED TO RECOVER ITS COSTS ANO-FEES ON-APPEAL.
Rule 40 of the Idaho Appellate Rules permits the award of costs to the prevailing party

on appeal. Rule 40 states, "Costs shall be allowed as a matter of course to the prevailing party
unless otherwise provided by law or order of the Court." As the prevailing party on appeal,
MRS is entitled to recover its costs pursuantto Rule 40. Similarly, Rule 41 provides for an
APPELLANT'S BRIEF ON APPEAL - Page 7
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award of attorney's fees. A prevailing party on appeal Is entitled to attorney's fees on appeal If
that prevailing party was entitled to attorney's fees before the lower court. Action Collection

Servs., Inc., v. Bingham, 146 Idaho 286 (Ct. App. 2008).
Here, MRS is entitled to attorney's fees under Idaho Code Section 12-120(1) and 12120(3). Specifically, MRS sought in its Complaint attorney's fees under Idaho Code Sections 12-

120(1) and 12-120(3). Plt1intiff satisfied the reqtJlrements of obtaining an award of attorney's
fees under Section 12-120(1) because the Complaint alleges that "written demand for payment
on the defendant has been made more than 20 days prior to commencing this action" and
defendant faUed to

pay anything in response to the demand. The amount pleaded in the

Complaint was less than thlrty-five thousand dollars and written demand for payment was

made not less than ten days before commencement of the action.
Plaintiff satisfied the requirements of obtaining an award of attorney's fees under 12120(3) because the Complaint alleges that "[tJhis action arises from an open account and/or
from services provided." This matter was filed as a civil action to recover on an open account,
account stated, or contract relating to the purchase or sale of services within the

meantng of

Idaho Code§ 12·120(3). Because MRS was entitled to fees pursuant to I.C. § 12-120(1) & (3)

before the Magistrate Court, MRS ls also entitled to its appellate attorney's fees pursuant to
l.A.R.41.

Vll.

CONCLUSION.

For all the reasons set forth in this brief, MRS respectfully requests that this Court

reverse the Judgment dismissing Plaintiff's Complaint without prejudice dated July 7, 2016, and

APPELLANT'S BRIEF ON APPEAL - Page 8
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remand this matter to the Magistrate Court to enter default judgment pursuant tQ Idaho Rule
of Clvll Procedure SS(b)(l) and awarding MRS Its statutory prejudgment Interest, together with

costs and fees on appeal.

t+---

DATED this

I'(

day of November, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

Bryan N. Zollinger
Attorneys for Appellant

CERTIFICATE OF SERVICE

t(f~ay

I HEREBY CERTIFY that on this
)
of November, 2016, I caused a true and
correct copy of the forgoing APPELlANT'S BRIEF ON APPEAL to be served, by placing the same
in a sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery,
facsimile transmission or overnight delivery, addressed to the following:

Persons Served:

Yvonne Ugaki-Hicks

556 S Main St Apt 4

( ) Hand

(t.'il ()

Fax

Pocatello, ID 83204

APPELLANT'S BRIEF ON APPEAL- Page?
F:\CLffiNTSIBDSIC.ollcctio11s'MRS\Files\7341.13149\Plcadings\161 l 14 Appcllanl's Bricf.oocx

74 of 110

Bryan N. Zollinger /SB 118008

SMITH, DRISCOLL & ASSOCIATES, PLLC
414 Shoup Avenue
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Attorneys for Plaintiff
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,'!LN AN Of.OR : - ~-·',
THE COUNTY OF BANNOCK
-;-_ \
r<
\ -~- _,
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC, an
limited liability company,
Case No. CV-15-2851-OC
Plaintiff,

APPELLANT'S BRIEF ON APPEAL
vs.
YVONNE UGAKI -HICKS
Defendant.

I.
INTRODUCTION.

Appellant, Medical Recovery Services, LLC, (" MRS") appeals against the above-named
respondent, YVONNE UGAKI-HICKS, to the District Court of the Sixth Judicial District of the State
of Idaho, in and for the County of Bannock from the Judgment dismissing the plaintiff's
complaint, entered July 7, 2016, the Minute Entry & Order Denying Second Motion for
Reconsideration, entered June 15, 2016, the Minute Entry & Order Denying Motion to
Reconsider, entered March 10, 2016, and the Order Regarding Default, entered November 17,
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2015, all entered by MAGISTRATE Judge Axline, presiding over the MAGISTRATE Court of the
SIXTH Judicial District of the State of Idaho, in and for the County of Bannock.
This appeal addresses the Magistrate Court's refusal to enter default judgment pursuant
to I.R.C.P. 55{b)(1).
11.
SUMMARY OF FACTS AND PROCEEDINGS.

The facts in this case are not in dispute. On or about November 2, 2015, MRS filed its
Application for Entry of Default, Application for Entry of Default Judgment and Affidavit in
Support of Application for Default Judgment. On November 17, 2015, the Magistrate Court
entered its Order Regarding Default wherein it denied entry of default judgment stating
"[s]ufficient proof of assignment of debt not shown as required in the court's discretion to
determine the truth of the claim; {IRCP 55{b){2)." MRS filed a Motion for Reconsideration and
Brief in Support of Motion for Reconsideration on December 16, 2015 explaining that because
this case involved a sum certain, I.R.C.P. 55{b)(1) applied and not I.R.C.P. 55{b)(2). On March 3,
2016, MRS submitted an additional Affidavit in Support of Application for Default Judgment
again attaching an "original instrument" evidencing the claim and testifying by way of affidavit
to the assignment of the debt.
On March 10, 2016, the Magistrate Court entered a Minute Entry and Order Denying
Motion to Reconsider explaining that the request for default was denied "because sufficient
proof of the assignment of debt was not shown as required in the court's discretion to
determine truth of the claim according to I.R.C.P. 55{b)(2)." The Magistrate Court reasoned
that although "(p]laintiff filed an additional Affidavit in Support of Application for Default
Judgment, which Affidavit set forth that the debt was assigned to the Plaintiff, but did not
APPELLANT'S BRIEF ON APPEAL - Page 2
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include an attachment which constituted sufficient proof of the assignment . The Affidavit of
Counsel is not sufficient proof." MRS filed a second Motion for Reconsideration and Brief in
Support of Motion for Reconsideration on June 13, 2016. The Magistrate Court entered a
Minute Entry & Order Denying Second Motion for Reconsideration on June 15, 2016. In that
order, the Magistrate Court held that the " Court is still of the opinion, as it was on March 10,
2016, that, whether it be under Rule SS(b)(1) or SS(b)(2}, it has the authority, in its discretion,
to require written proof of the assignment of the debt which, to this Court is part and parcel of
providing the original instrument proving the debt since the Plaintiff also has to be the real
party in interest in order to sue on that instrument."

111.
ISSUES ON APPEAL.
A.

DID THE MAGISTRATE COURT COMMIT REVERSIBLE ERROR WHEN IT
CONCLUDED THAT DEFAULT JUDGMENT COULD NOT BE ENTERED AGAINST
THE DEFENDANT, YVONNE HANAE UGAKI-HICKS, AND WHEN IT DISMISSED
THE PLAINTIFF' S COMPLAINT?

B.

IS MEDICAL RECOVERY SERVICES ENTITLED TO AN AWARD OF ATTORNEY'S
FEES UNDER I.C. 12-120(1), (3) AND (5) AND I.A.R. 41?
IV.
STANDARD OF REVIEW .

Idaho Rule of Civil Procedure 83(u){1} provides:
Upon an appeal from the magistrate's division of the district
court, not involving a trial de novo, the district court shall review the
case on the record and determine the appeal as an appellate court in
the same manner and upon the same standards of review as an
appeal from the district court to the Supreme Court · under the
statutes and law of this state, and the appellate rules of the Supreme
Court .

APPELLANT'S BRJ EF ON APPEAL - Page 3
F:\C Ll ENTS\BDS\Col lections\M RS\ Files\734 1.1 3 149\Pleadi ngs\161 11 4 Appellant's Brief.docx

77 of 110

The District Court should review this case under the same standard of review as the
Supreme Court would review an appeal from a district court . Here, the issue on appeal is the
court's failure to enter default judgment pursuant to Idaho Rule of Civil Procedure 55(b)(l).
The standard of review on questions of law is free review. Ransom v. Topaz Mktg., L.P., 143
Idaho 641, 644 (2006). "Due process issues are generally questions of law, and this Court
exercises free review over questions of law." Meyers v. Hansen, 148 Idaho 283, 287 (2009) . The
Magistrate Court' s refusal to enter default judgment presents only a question of law as no
questions of fact exist. Accordingly, this Court should exercise free review.

V.
THE MAGISTRATE COURT COMMITTED REVERSIBLE ERROR WHEN IT REFUSED TO ENTER
DEFAULT JUDGMENT PURSUANT TO I.R.C.P. 55(b)(l) .
I.R.C.P. 55(b)(l) states in relevant part:
" · Default judgment by the cour t or clerk. When the plaintiff's claim against a

defendant is for a sum certain or for a sum which can by computation be made certain,
the court or the clerk thereof, upon request of the plaintiff, and upon the filing of an
affidavit of the amount due showing the method of computation, together with any
original instrument evidencing the claim unless otherwise permitted by the court, shall
enter judgment for that amount and costs against the defendant. (Emphasis added).
I.R.C.P. 55(b)(2) states in relevant part that "[i]n all other cases .. .in order to enable the
court to enter judgment or to carry it into effect, it is necessary to take an account or to
determine the amount of damages or to establish the truth of any averment by evidence or to
make an investigation of any other matter, the court may conduct such hearings or order such
references as it deems necessary and proper." (Emphasis added) .
In this case, plaintiff's claim against the defendant is for a sum certain as evidenced by
Exhibit " A" attached to the Affidavit of Bryan N. Zollinger filed with the Magistrate Court on
November 2, 2015 and again on March 3, 2016. Thus, I.R.C.P. SS(b)(l) applies and not I.R.C.P.
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SS(b)(2} which would apply only to other cases where the court must determine the amount of
damages. MRS has filed multiple affidavits showing the method of computation and attaching
an original instrument evidencing the claim and thus the Magistrate Court "shall enter
judgment for that amount and costs against the defendant" pursuant to I.R.C.P. SS(b)(l} and
does not have discretion to hold an evidentiary hearing as provided in I.R.C.P. SS(b)(2} .
Although the Magistrate Court does not have discretion to hold a Rule SS(b)(2}
evidentiary hearing, for the sake of argument, even if the Magistrate Court could hold such
hearing, the Magistrate Court must accept all well plead allegations of the Complaint as true.
The well-established rule in Idaho is that "[u]pon default by the defendant, the allegations
contained in the complaint are taken as true, and the plaintiff is relieved of any obligation to
introduce evidence in support of those allegations." Dominguez ex rel. Hamp v. Evergreen
Resources, Inc. 142 Idaho 7, 13 (2005) . Specifically, "While I.R.C.P. SS(b)(2) vests the court with

discretion to conduct such hearings, or order such references as are necessary in order to
determine the amount of damages for which a party is liable, that Rule does not permit the
court to ignore the long-established precept that on default all well pleaded factual allegations
in the complaint are deemed admitted." Cement Masons'-Employers' Trust, v K.H. Davis, 107
Idaho 1131, 1133 (Ct.App.1985} (Reversing trial court that did not accept well pleaded factual
allegations in the complaint as admitted in connection with default entered under I.R.C.P.
SS(b )(2) ).
Here, the Complaint alleges the following :
3.
At all times mentioned herein the plaintiff was, and still is, a licensed and
bonded collector under the laws of the State of Idaho, and before the commencement
of this action the debt herein sued upon was assigned by SEI Anesthesia to the plaintiff
for the purpose of collection . The plaintiff is now the holder thereof for such purposes.
APPELLANT'S BRIEF ON APPEAL - Page 5
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Paragraph three of the Complaint is a well-pleaded factual allegation of an assignment
that the defendant has admitted to by failing to file an Answer. Given the well -established rule
that all well-pleaded factual allegations of a complaint are deemed admitted, this Court must
accept as true and conclusively proven the fact that the original creditor assigned the debt to
MRS. Although the Court has some discretion under Rule 55(b)(2), the Court does not have
discretion to ignore the fact that defendant has admitted the allegations of paragraph three of
the Complaint and that those allegations are deemed proven conclusively .
The Idaho Supreme Court has also explained another well-established rul e which
governs this situation :
The rule applicable to all witnesses, whether parties or interested in the event of an
action, is, that either a board, court, or jury must accept as true the positive,
uncontradicted testimony of a credible witness, unless his testimony is inherently
improbable, or rendered so by facts and circumstances disclosed at the hearing or trial.
Manley v. Harvey Lumber Co., 175 Minn . 489, 221 N.W. 913, 914. In Jeffrey v. Trouse, 100
Mont. 538, 50 Pac.2d 872, 874, it is held that neither the trial court nor a jury may
arbitrarily or capriciously disregard the testimony of a witness unimpeached by any of
the modes known to the law, if such testimony does not exceed probability. And, in
Arundel v. Turk, 16 Cal.App.2d 293, 60 Pac.2d 486, 487, 488, the rule is stated thus :
'Testimony which is inherently improbable may be disregarded, * * * but to warrant such
action there must exist either a physical impossibility of the evidence being true, or its
falsity must be apparent, without any resort to inferences or deductions.
Dinneen v. Finch, 100 Idaho 620, 626- 27 (1979) .

Here, M~ nas submitted the Affidavit in Support of Application for Default Juagment
stating in relevant part:
7. As the Attorney for MRS I have personal knowledge of the contract(s) between
the providers and MRS assigning the accounts in this case to MRS for collection. The
applicable contract(s) designate the original service provider as "Assignor" and MRS as
"Assignee" . The applicable contract(s) state, in relevant part: "Assignor desires, from
time to time during the term of th is agreement, to submit to Assigne e for coll ection
certain claims, accounts or other evidences of indebtedness." Accordingly, the
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account(s) at issue in this case were assigned at the moment MRS received account
information in this case from the provider for collection.
8. Each of the accounts identified in Exhibit "A" have been assigned to MRS
because MRS has received the account information from the provider attached to this
Affidavit .
The testimony provided by MRS is from a credible witness, the testimony is
uncontroverted and is not inherently improbable. As such, the Magistrate Court " must accept
as true" the statement regarding assignment of the debt at issue in this case .
Because this case involves entry of a default judgment for a sum certain, the Magistrate
Court abused its discretion by incorrectly attempting to apply I.R.C.P. 55(b)(2) rather than
entering default judgment as required by Rule SS(b)(l). Additionally, even if the applicable
rule of civil procedure was Rule 55(b)(2), the Magistrate Court has abused its discretion by
ignoring the admitted allegations of plaintiff's Complaint and by ignoring the "positive,
uncontradicted testimony of a credible witness" provided by MRS by way of affidavit.
Therefore, this Court should reverse the Judgment entered by the Magistrate Court dismissing
plaintiff's Complaint without prejudice and remand this matter to the Magistrate Court with
instructions to enter default and default judgment against the defendant in the amount
specified by the plaintiff pursuant to I.R.C.P. SS(b)(l) .
VI .
PLAINTIFF IS ENTITLED TO RECOVER ITS COSTS AND FEES ON APPEAL.
Rule 40 of the Idaho Appellate Rules permits the award of costs to the prevailing party
on appeal. Rule 40 states, " Costs shall be allowed as a matter of course to the prevailing party
unless otherwise provided by law or order of the Court ." As the prevailing party on appeal,
MRS is entitled to recover its costs pursuant to Rule 40. Similarly, Rule 41 provides for an
APPELLANT'S BRIEF ON APPEAL - Page 7
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award of attorney's fees . A prevailing party on appeal is entitled to attorney's fees on appeal if
that prevailing party was entitled to attorney's fees before the lower court. Action Collection
Servs., Inc., v. Bingham, 146 Idaho 286 (Ct. App. 2008).

Here, MRS is entitled to attorney's fees under Idaho Code Section 12-120(1) and 12120(3). Specifically, MRS sought in its Complaint attorney's fees under Idaho Code Sections 12120(1) and 12-120(3). Plaintiff satisfied the requirements of obtaining an award of attorney's
fees under Section 12-120(1) because the Complaint alleges that "written demand for payment
on the defendant has been made more than 20 days prior to commencing th is action" and
defendant failed to pay anything in response to the demand. The amount pleaded in the
Complaint was less than thirty-five thousand dollars and written demand for payment was
made not less than ten days before commencement of the action.
Plaintiff satisfied the requirements of obtaining an award of attorney' s fees under 12120(3) because the Complaint alleges that "[t]his action arises from an open account and/or
from services provided ." This matter was filed as a civil action to recover on an open account,
account stated, or contract relating to the purchase or sale of services within the meaning of
Idaho Code§ 12-120(3). Because MRS was entitled to fees pursuant to I.C. § 12-120(1) & (3)
before the Magistrate Court, MRS is also entitled to its appellate attorney's fees pursuant to
I.A.R. 41.

VII.
CONCLUSION .
For all the reasons set forth in this brief, MRS respectfully requests that this Court
reverse the Judgment dismissing Plaintiff's Complaint without prejudice dated July 7, 2016, and
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remand this matter to the Magistrate Court to enter default judgment pursuant to Idaho Rule
of Civil Procedure 55(b)(l) and awarding MRS its statutory prejudgment interest, together with
costs and fees on appeal.

DATED this

/

l/

1+day of November, 2016.
SMITH, DRISCOLL & ASSOCIATES, PLLC

CERTIFICATE OF SERVICE

1{ 1

I HEREBY CERTIFY that on this
)
~ ay of November, 2016, I caused a true and
correct copy of the forgoing APPELLANT'S BRIEF ON APPEAL to be served, by placing the same
in a sealed envelope and depositing it in the U.S. Mail, postage prepaid, or hand delivery,
facsimile transmission or overnight delivery, addressed to the following:
Persons Served:

Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

I) Hand

(~

ii

I) Fax
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COURT MINUTES
CV-2015-0002851-OC
Medical Recovery Services, LLC vs. Yvonne Hanae Ugaki-Hicks
Hearing type: Oral Argument
Hearing date: 1/6/2017
Time: 9:32 am
Judge: Mitchell Brown
Courtroom: 108
Court reporter: Rodney M. Felshaw
Minutes Clerk: Brandy Peck
Party: Medical Recovery Services, LLC, Attorney: Joe Hurley

9:30

Court begins
PA Hurley oral argument on appeal
Court takes matter under advisement
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT IN AND
FOR THE STATE OF IDAHO, COUNTY OF BANNOCK
MEDICAL RECOVERY SERVICES, LLC,
Plaintiff,

Case No:

vs.

CV-2015-0002851-OC

MINUTE ENTRY & ORDER

YVONNE HANAE UGAKI-HICKS,
Defendant.
THE PARTIES crune before the Court on the 6th day of January, 2017 for oral argument on
appeal.

Joe Hmley appeared in person on behalf of the Plaintiff.

Defendant did not appear.

Rodney M. Felshaw acted as the Court Reporter.
The Court heard oral argument regarding the pending appeal in this matter.

At the

conclusion of argument, the Court took the matter under advisement.
DATED this 7th day ofJanuary, 2017.

MITCHELL W. BROWN
District Judge

Case No.: CV-2015-0002851-OC
MINUTE ENTRY & ORDER
Page 1 of 2
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.
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of January, 2017, I served a true and correct
copy of the foregoing document upon each of the following individuals in the manner indicated.

Bryan N. Zollinger
Smith, Driscoll & Associates
PO Box 50731
Idaho Falls, ID 83405

OU.S. Mail
~E-Mail
D Hand Deliver
OFax:

Yvonne Ugaki-Hicks
556 S. Main Apt 4
Pocatello ID 83204

D U.S. Mail
DE-Mail
D Hand Deliver
OFax:

Robe1t Poleki
CLERK OF THE COURT

By: _ _ _ --,-_ _ _ __ _ _ __
Deputy ·c lerk

Case No.: CV-2015-0002851-0C
MINUTE ENTRY & ORDER
Page 2 of2
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

FILED

OF\ii~?S:~JJ')g~U~T

STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOC~~~

)

/1

~LERK

)

MEDICAL RECOVERY SERVICES, LLC,
AN IDAHO LIMITED LIABILITY
COMPANY,

)
)
)

Case No: CV-2015-2851-OC

)

Appellant,
vs.

)
)

YVONNE UGAKI-HICKS,

)
)

Respondent.

- - - - - - -- -- - - - - - --

6: JO

MEMORANDUM DECISION AND
ORDER ON APPEAL

)
)
)

This is an appeal from the magistrate division to district court brought pursuant to and
consistent with Rule 83 of the Idaho Rules of Civil Procedure ("I.R.C.P."). The appeal arises out
of a Judgment entered by the magistrate court on July 7, 2016. This Judgment dismissed the
Plaintiffs, Medical Recovery Services, LLC ("M.R.S."), Complaint against the Defendant,
'

.

Yvonne Ugaki-Hicks ("Ugaki-Hicks"), with prejudice. M.R.S. filed a timely appeal to the
District Court on August 9, 2016. The Court now issues its Memorandum Decision and Order
on Appeal ("MD&O").
STATEMENT OF CASE
This case arises from a Complaint filed in the magistrate court in Bannock County, Idaho.
The Complaint was filed by M.R.S. , the alleged assignee of Sei Anesthesia. Sei Anesthesia
allegedly assigned a debt in the sum of $698.50 to M.R.S. for collection. The ob ligor on said
0

debt was purported to be Ugaki-Hicks. The Complaint also requested p1·ejudgment intere~t in the

MEMORANDUM DECISION AND ORDER ON APPEAL - I

87 of 110

sum of $52.13, $166.00 for the filing fee, $55.00 for a service fee, and attorney fees in the sum
of $500.00.
Ugaki-Hicks was served by way of "substitute service" with a copy of the Complaint and
Summons on August 29, 2015. See Affidavit of Substitute Return of Service. Hicks failed to
appear or fi le an answer in this matter. As a result, M.R.S. filed its Application for Default
Judgment, Application for Entry of Default, and Affidavit in Support of Application for Default
Judgment. The Complaint alleges that the debt owed by Hicks to Sei Anesthesia was assigned to
M.R.S.

Complaint, p. 1,

~

3. However, M.R.S. does not attach a document supporting this

assertion, i.e. the actual assignment.

The trial court declined to e1i.ter default and/or default

judgment in favor of M.R.S . Instead, the trial court entered an Order Regarding Default which
identified to M.R.S. the trial court's perceived deficiencies with respect to its request for default
and default judgment. 1 In the Order Regarding Default, the trial court notes that "the request for
default is DENIED, for reasons including but not limited to: ... Sufficient proof of assignment of
debt not shown as required in court's discretion to determine truth of claim; (IRCP 55(b)(2)."

See Order Regarding Default. 2

1While it does not appear to be an issue on appeal, this Court would note that there does not appear to be any legal basis upon
which the trial court should not~ least, ha~e ent~red default against.Jlgaki-Hicks.
2The Court should note an interesting omission at this point. I.R.C.P. 83(h) provides that in appeals from the magistrate division
to district court, "the clerk's record is the official court file of any court proceedings appealed to district court, including any
minute entries or orders together with exhibits offered or ad mitted ." In support of its request for default judgment, M.R.S. filed
an Affidavit in Support of Application for Default Judgment. This affidavit purports to "attach as exhibit 'A' a true and correct
copy of an 'original instrument' evidencing Plainti!T's claim." Affidavit in Support of Application for Default Judgment, p. 3,
6. However this Court has scoured the "official court file" including the Affidavi t in Support of Appli cation for Default
Judgment and there is no attachment to this affidavit or any other evidence of the "original instrument evidencing Plaintiff' s
claim." It is not attached to the Complaint or any other document in the "official cou11 file." Fur1her, in support of its initial
Motion for Reconsideration, M.R.S. filed a second Affidavit in Support of Application for Default Judgment. This affidavit is
nearly identical to the first Affidavit in Support of Application for Default Judgment. The only difference appears to be the
insertion of new paragraphs 7 and 8, which address the assignment issue. However, once again, despite the assertion that Exhibit
"A" is attached to the affidavit, it is not. As a result, regardless of this Court's decision regarding the merits of the issues rai sed
on this appeal, it appears that the Court must AFFJ RM the trial court' s refu al to enter default judgment on alternative ground ,
M.R.S. 's fai lure to provide the "origina l instrument evidencing the claim" as required by l.R.C. P. 55(b)( I).
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Rather than provide the information requested by the trial court, M.R.S. filed two (2)
motions requesting that the Court reconsider its original pronouncement. The trial court denied
each and subsequently entered Judgment on July 7, 2016.
STANDARD OF REVIEW
l.R.C.P. 83(f)(l) provides:
[T]he district court must review the case on the record and determine the appeal in
the same manner and on the same standards of review as an appeal from the
district couri to the Supreme Court under the statutes and law of this state, and the
Idaho Appellate Rules.
DISCUSSION
This appeal addresses a very discrete issue - is the plaintiff in a default judgment
proceeding required to provide evidence of the assignment of the debt, assuming that the plaintiff
is not the original creditor, when requesting that a default judgment be entered. The simple
answer is yes! This appeal addresses purely a legal issue, the interpretation and application of
I.R.C.P. 55(b).
The trial court's refusal to enter default judgment in favor of M.R.S. was appropriate, but
.

.

initially misplaced. The trial comi initially refused to enter default judgment in M.R.S's favor
for the reasons outlined in its Order Regarding Default, specifically that pursuant to I.R.C.P.
55(b)(2) and its discretion, M.R.S . had failed to provide "sufficient proof of assignment of the
debt" from the original creditor to M.R.S. Order Regarding Default.

'

I

This Couri agrees with M.R.S. that I.R.C.P. 55(b)(2) has no application to facts of this
case and/or the issues raised in this appeal.
I.R.C.P. 55(b)(2) utilizes the introductory language "in all other cases," which begs the
question what standard applies to the cases that do not fall within the "catch all" category of "all
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other cases" Those cases are controlled by I.R.C.P. 55(b)(l). I.R.C.P. 55(b)(l) provides as
follows:
(1) For sum certain. If a claim is for a sum certain or a sum that can be
made certain by computation, the court, on claimant's request, with an affidavit
showing the amount due, must order judgment for that amount and costs against
the patty who has been defaulted for not appearing.... The affidavit must show
the method of computation, together with any original instrument evidencing the
claim unless otherwise permitted by the court.

[Bold Emphasis Added). There is no doubt that I.R.C.P. 55(b)(l) applies to M.R.S.'s application
for default judgment. The Rule is clear and without ambiguity. If the amount claimed is for a
sum certain or an amount that can be made ce11ain by computation, I.R.C.P. 55(b)(l) is drafted
utilizing mandatory language, the term "must". Certainly the amounts claimed by M.R.S. in its
Complaint and default submissions are for a sum certain or a sum that can easily be made certain
by computation, therefore, I.R.C.P. 55(b)(l) applies, not the "catch all" provision which is
intended to deal with "all other cases." Therefore, the trial cowt was in en-or, to the extent it
applied I.R.C.P. 55(b)(2), and any discretion allowed for under I.R.C.P. 55(b)(2) to M.R.S.'s
request for default judgment.
However, M.R.S. is not excused from compliance with the requirements of I.R.C.P.
55(b)(l) just because the amount of its claim is "for a sum certain" or "a sum that can be made
certain by computation". It must still comply with the requirement that its supporting affidavit
establish "the method of computation" (which M.R.S.'s Affidavit appeai·s to have done) and
provide the "original instrument evidencing the claim" (which despite assertions to the contrary,
is not in the "official court file").
This Court concludes that the phrase "original instrument evidencing the claim" is
dispositive of the issue on this appeal. It is significant that I.R.C.P. 55(b)(l) is drafted in such a
way that it requires the "instrument evidencing the claim" not the instrument evidence the
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underlying debt. M.R.S. seems to misconstrue this phrase with limiting its responsibilities only
to providing evidence of the underlying debt (which, as is pointed out in Footnote No. 2, they
have also failed to do). Certainly, if the debt has been assigned from the original creditor to
another entity, such as M.R.S. , part of "evidencing the claim" would entail establishing the
assignment. Otherwise any party could assert this claim even though they were not the original
creditor on the underlying debt.
The trial court, in ruling on the second Motion for Reconsideration, appears to shift its
focus, or at least expand the basis for its ruling from I.R.C.P. 55(b)(2) to include I.R.C.P.
55(b)(l) when it holds as follows:
[T]he Court is still of the opinion, as it was on March 10, 20 16, that, whether it be
under Rule 55(b)(l) or 55(b)(2), it has authority in its discretion, to written proof
of the assignment of debt which, to this Comt, is part and parcel of providing the
original instrument proving the debt since the Plaintiff also has to be the real party
in interest in order to sue on that instrument.
Minute Entry and Order Denying Second Motion for Reconsideration, p. 3. 3
As a result~this Court concludes that to the extent that the trial court relied upon I.R.C.P.
55(b)(2) in denying M.R.S. 's application for default judgment, it was in en-or and subject to
reversal.
However, the Court will AFFIRM the trial court's refusal to grant M.R.S. 's application
for default judgment on the alternative basis that M.R.S. has failed to comply with I.R.C.P.
55(b)(1) by failing-to -provide evidence of the claim. M.R.S .'s-suomissionsare deficient by both
failing to provide evidence of the underlying debt or obligation (see Footnote No. 2) and by
failing to provide evidence of the assignment from the original creditor to M.R.S. 4

3Obviously

the trial court also is focusing on the "original instrument proving the debt" rather than the "original
instrument evidencing the claim" as required by l.R.C.P. 55(b)(l ).
4The Court is not ignoring M.R.S.'s contention that under Idaho law an assignment does not have to be in writing.
This Court views this as a specious argument. Even if M.R.S.'s position that assignments are not required to be in
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CONCLUSION

Based upon the foregoing, the Court AFFIRMS, on an alternative ground, the trial
court's refusal to enter default judgment pursuant to I.R.C.P. 55(b)(l) on the basis that M.R.S
has failed to the "original instrument evidencing [its] claim" against Ugaki-Hicks, both the
underlying debt and the assignment of the claim to M.R.S . However, the Court would note that
default should be entered in favor of M.R.S. Pursuant to I.R.C.P. 83(r)(l)(A) if no appeal is
taken from this MD&O within 42 days after the clerk files the appellate decision, a remittitur
will be issued to the trial court advising the trial court that this decision has become final.
IT IS SO ORDERED.

Dated this 17th day of February, 2017.

MITCH ELL W. BROWN
District Judge

writing is correct (which the Court makes no attempt in the MD&O to address), a party so situated could still
provide an affidavit or declaration from the original creditor asserting under oath that the underlying debt had been
assigned to M.R.S. This would certainly qualify as evidence of the claim under I.R.C.P. 55(b)(I). Moreover, such is
not the case under the facts of this case. M.R.S ., in the second Affidavit in Support of Application for Default
Judgment, states that "as the attorney for MRS I have personal knowledge of the contract(s) between the providers
and MRS assigning the accounts in this case to MRS for collection." Affidavit in Support of Application for Default
Judgment, p. 3, 17. This disclosure just begs the question, why not just comply with the request of the trial
court and provide the requested documentation.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION

MEDICAL RECOVERY SERVICES, LLC,
an Idaho limited liability company,
Case No. CV-15-285 l-OC
Plaintiff,

NOTICE OF APPEAL
Vs .

L...l\ ~ \""Z-9 _CY

YVONNE UGAKI-HICKS
Defendant.

TO THE ABOVE NAMED RESPONDENT:
NOTICE IS HEREBY GIVEN THAT:
I.

The above-named appellant, MEDICAL RECOVERY SERVICES, LLC, an

Idaho limited liability company, appeals against the above-named respondent, YVONNE
UGAKI-HICKS , to the Idaho Supreme Court from the District Court's Memorandum Decision
and Order on Appeal, dated February 17, 2017, by District Court Judge, Judge Mitchell Brown,
presiding in an appellate capacity, in the Sixth Judicial District of the State of Idaho, in and for
the County of Bannock, and from the Judgment, dated July 7, 2016, by Magistrate Court Judge,
Scott Axline, presiding over the magistrate Comi of the sixth Judicial District of the State of
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Idaho, in and for the County of Bannock. Pursuant to I.A.R. 11, the appellant has attached a copy
of this/these appealable decision(s), Order(s), and/or judgment(s).
2.

Appellant has the right to appeal to the District Comt, and the decisions , orders,

and judgments descr ibed in paragraph I above are subject to appeal pursuant to Rule 11 (a),
Idaho Appell ate Rules.
3.

The issues which the appellant intends to assert in the appeal are the following:
a.

Did the District court commit reversible e1rnr when it concluded that

default judgment could not be entered against the Defendant, Yvonne Hanae UgakiHicks?
b.

Is Medical Recovery Services, LLC entitled to an award of attorney's fees

under J.C . 12-120(1), (3) and (5) and I.A.R. 41?
4.

There has been no order entered sealing any portion of the record in this case.

5.

The appellant requests the transcript from the following hearings to be prepared

on appeal: Oral Argument on Appeal, January 6, 2017.
6.

The appellant requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, Idaho Appellate Rules: The
entire MAGISTRATE court fi le.
7.

I certify:
(a)

That a copy of this notice of appeal has been served on the reporter;

(b)

That the appellate filing fee has been paid;

(c)

That service has been made upon all pa1ties required to be served pursuant

to Rule 20, Idaho Appellate Rules.
DATED this

S ' ~ay of March, 2017 .
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PARTIES SERVED:

TXJ U.S. Mail
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[ ] Overnight Delivery

~ - U.S.Mail
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[ ] Hand Delivery
[ ] Overnight Delivery

Yvonne Ugaki-Hicks
556 S Main St Apt 4
Pocatello, ID 83204

Rod Felshaw
Court Repo1ter
Bannock County Courthouse
624 E. Center, RM 220
Pocatello, ID 8320 l
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~!~"IOCK COUi'-in .

IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL DlSTRICT OF 1llE :,: ... ,~E ~OtJRT
STATE OF IDAHO, JN AND FOR THE COUNTY OF BANNOCillll FEB 17 PH 6: 30

BY

)
MEDICAL RECOVERY SERVICES. LLCl
AN IDAHO LIMITED LIABILITY
COMPANY,
Appellant,

vs.

YVONNE UGAKI-HICKS,
Respondent.· ·

----~----------

)
)
)
)
)

-:D::-:E:-=P':"'.'.:UTY~C-l-ER_K_

Case No; CV-2015-2851-OC

) MEMORANDUM DECISION AND
) ORDER ON APfEAL
)
)
)
)
)

1'his is an appeal from the magistrate division to district court brought pursuant to and
consistent with Rule 83_of the Idaho Rules of Civil Proc~dure (..1.R.C.P."). The appeal arises out
of a. Judgment entered by the magistrate coun on July 7, 2016. This Judgment dismissed the
Plaintiff's, Medical Recovery Services, LLC ("M.R.~."), ~mpl~n~ _a~s~ ~e Defe~dant,

Yvonne Ugaki-Hicks C'Ugaki-Hicks"), with prejudice: M.R.S. filt1rl' ·a timely appeal to the
District Court on August 9, 2016, The Court now issues its Memorandum Decision and Order
on Appeal (''MD&O").

STATEMENT OF CASE
This case arises from a Complaint filed in the magistrate coun in Bannock County, Idaho.
The Complaint was filed by M.R.s:, the alleged assignee of Sei Anesthesia. Sei Anesthesia
allegedly assigned a debt in the sum of $698.50 to M:R:s. for collection. ·The obligor on 1s~d
d~bt was purported to be Ugaki-Hicks. The Complaint also requested. prejudgment 'i.ht~rest'in the
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sum of $52.13, $166.00 for the filing fee, $55.00 for a service fee, and attorney fees in the sum

of$500.00.
Ugaki-Hicks was served by way of ''subs1irute service" with a copy of the Complaint and

Summons on August 29, 2015. Sae Affidavit of Subs1itllte Return of Service. Hicks failed to

appear or file an answer in this matter. As a result, M.R.S. filed its Application for Default
Judgment, Application for Entry of Default, and Affidavit in Support of Application for Default
Judgment. The Complaint alleges that the debt owed by Hicks to Sei Anesthesia was assigned to
M.R.S. Complaint, p. 1, 'ii 3. However, MR.S. does not attach a document supportm.g this
assertion, i.e. the actual assignment. The trial court declined to enter default and/or defalilt
judgment in favor of M.R.S. Instead, the trial court entered an Order Regarding Default which

identified to M.R.S. the trial court's perceived deficiencies with respect to its request"for default
and default judgment. 1 In the Order Regarding Default, the tria1 court·notes that ''the·req~Jsc

for

default is DENIED, for reasons including but not limited to: ... Sufficient proof of assignment of
debt not shown as required in court's discretion to determine truth of claim; (IR.CP SS(b)(2).~i
See Order Regarding Default2

.,:

~

1\Vhlle ii does not appear w be IUl issu¢ on 11pl)lllll, 1his Court would nol~ lhiu lh_
,m: does not appclll' 10 be MY leg~! b~ig upo11
which the trial coun should not, a~ least. hnvc cn1ercd <lefauh agalnsL Ugakl-Hlcki,,
, .. : .
.
• . , : . .. , ,I!
2'1'11c Coun should note an lntcrestln& oml5Sion at \his point. LR.C.P. 83(h) provides that in appeals from the m;iglstnne division
istrlc:t court, "Uicclerl<'s rccora ISUic offlch1\ coun me or any cuun proc.::cdine,s appcalcilto"db trict cou11, including any
minut~ entrii:s or orders togcthl!r with exhibitll offered or admitted," In support of its request for defaul,jud~rnc:nt, M:R.S. filed
11n Affid'1vic in Suppon of A11plicarlon ror Di:fnc.rlt Jud~nicnt. Thfl> affidiivi1 purports 10 ··.auach as ~.xhlbil 'A' a true and com:cr
copy of an 'originnl lnstrurn¢nt'. cvidcncin~ l'laintlff's c.:lllim." Affidavi, ln Suppon of ~ppllcation for Default JudgmeM. p. 3,.,
6. Howcvu, this Coun hiu scour(d the "ofticilll coun r1te", including the Affidavit in Support of AppH<:alion for Defa11lt
Judgm¢nt and thcN ls no D.ttachmcn1 to this affld11vit or lilly other evidence or the "nriglnal in:itrumcnt evidencing. Plliin~ffs
cta!m." It is not awichcd to th1: Complaint or any olher document in the: "ofticinl coun Ille:," Funher, in -support of Its initfal
Motion for Recomid~on, M,R.S. flied a 5"0nd Affidavit in Supperr or Applica.Ilon ror Dc:fault Judgment. This affidavit is
nearly idcnti~ 10 1he fin;t AffidAvlt in Support of AppllClltion for ncfault Judwncnt. Th\1 only diflercncc appears to bt th~
lnstr1ion of new p~phtt 7 and 8, which address th'# asslgnme11t i:i'Sue. Hnwcv~r, once again, dc511ile lhc a.ssenion that Exhibit
''A'' is Bttllcherl lo the aOidavit, it Is noL As a result, regardless or I.his Court's dtoislon regarding the merits orthe issues rai~ed
on this appeal, it appears that the Court must AfoF!RM the tri(ll co11n.'s rerv.c;:sJ to tntc:r dt?faultjudgmi:ot on altem:u.lve grounds,
M.n...s.·~ liulu,o to p•nvide the "ori~i,w in11rumc111 c:-,,idcncll'Tl( llic chum" It.~ required by 1.R.C.P. 5.5(b)( I).
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Rather than provide the information requested by lhc trial court. M.R.S. filed two (2)
motions requesting that the Court reconsider its original pronouncement. The trial court denied

each and subsequently entered Judgment on July 7, 2016.

STANDARD OF REVIEW
I.R.C.P. 83(f)(l) provides:

[T)he district court must review the case on the record and determine the appeal in
the same manner and on the same standards of review as an appeal f'rom the
district court to the Supreme Court under the statutes and law of this state, and the
Idaho Appellate Rules.

DISCUSSION

This appeal addresses a very discrete issue - is the plaintiff in a default judgment
proceeding required to provide eviqence of the assignment of the debt, assuming that the plaintiff
is not the original creditor, when requesting that a default judgment be entered. The simple
answer is yes! This appeal addresses purely a legal issue, the interpretation and application of

I.R.C.P. SS(b).

•

I

The trial court's refusal to enter default judgment in favor of M.R.S. was·app~opriate, but

.

.

'

.

. , ..

.

initially misplaced. The trial court initially refused to enter default judgment in M.R.S's favor
for the reasons outlined in its Order Regarding Default, specifically that pursuant to I.R.C.P.
S5(b)(2) and its discretion. M.R.S. had failed to provide "sufficient proof of assignment of the

debt 1>from the original creditor to M.R.S. Order Regarding Default.
This Court agrees with M.R.S. that I:R.C.P. 5S(b)(2) has no"application to facts of

this

case and/or the issues raised in this appeal.
I.R.C.P. 55{b)(2) utilizes the introductory language "in all other cases," which begs the
question what standard applies to the cases that do not fall within the "catch all" category of"all
•I•

t
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are contro11ed by I.R.C.P. 5S(b)(l). T.R.C.P. 55(b)(l) provides

as

follows:
(1) For sum certain. If a clain1 is for a sum certain or a sum that can be
made certain by computation, the court, on claimant,s requesr, with an affidavit
showing the amount due, must order judgment for that amount and costs against
the party who has been defaulted for not appearing.... The affidavit must show
the method of computation, together with any original instrument evidencing the
claim unless otherwjse permitted by the court.
[Bold Emphasis Added). There is no doubt that I.RC.P. 55(b)(l) applies to M.R.S.'s application

for default judgment. The Rule is clear and without ambiguity. If the amount claimed is for a
sum cenain or an amount that can be made certain by computatio~, I.~ .C.P,:5_5(b)~l) is drafted
utilizing mandatory language, the term "must11 • Certainly the amounts claimed by M.R.S. in its

Complaint and default submissions are for a sum certain or a sum that .can easily be made
certain
.
by computation, therefore, I.R.C.P. SS(b)(l) applies, not "the ''catch all" provision which is

..

.

.

intended to deal with "all other cases." -~herefore, the trial coun_~~ in .err_o{,, t?.tli~ .elCtent it
applied J.R.C.P. 55(b)(2), and any discretion allowed for under l.R.C.P. 55(b)(2) to M.R.S.'s

request for 'default judgment.
However, M.R.S. is not excused from compliance with the requirements of I.R.C.P.
SS(b)(l) just because the amount of its claim is ''for a sum certain" or "a sum that can be made
certain -by computation". It must still comply with the requ,remerif that its supporting affiaavit

establish ''the method of computation" (which M.R.S.•s Affidavjt appears to have done)

and

provide the "original instrument evidencing the claim" (which despite assertions to the contrary,

is not in the "officiaJ court file").
This Court concludes that the phrase "original instrument evidencing the claim" is
dispositive of the issue on this appeal. Jt is significant that I.R.C.P. 55(b)(l) is drafted in such a

way that it requires the ''instrument evidencing the claim" not the instrument evidence the
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und~rlying debt. M.R..S. seems to misconstrue this phrase with limiting its responsibilities only

ro providing evidence of the underlying debt (which, as is pointed out in Footnote No. 2, they
have also failed to do). Certainly, if the debt has been assign~d from the original creditor to

another entity, such as M.R.S., part of "evidencing the claim" would entail establishing the

assignment. Otherwise any party could assert this claim even though they were not the original
creditor on the underlying debt.
The trial court, in ruling on the second Motion for Reconsideration, appears to shift its
focus, or at least expand the basis for its ruling from l.R.C.P. 55{b)(2) to include I.R.C.P.
55(b)(l) when it holds as follows:

(T}hc Court is still of the opinion, as it was on March 10,'2016, lhat:whether it be
under Rule 55(b)(l) or 55(b)(2), it has authority, in its discretion, to written proof
of the assignment of debt which, to this Court, is part and parcel of providing the
original instrument proving the debt since the Plaintiff also bas to be ~e re~ party
in interest in order to sue on that instrument.
· ·
.. · ..

p. 3.3

Minute Entry and Order Denying Second Motion for ReconsideratioO:.

·

As a result. this Court concludes that to the extent that the trial coun relied upon I.R.C.P.
55(b)(2) in denying M.R.S. 's application for default judgment, it was in error and subject to

reversal.
However, the Court will AFFIRM the trial court's refusal to grant M.R.S.'s application
for default judgment on !he alternative basis that M:R.S.

has failed to
0

I

O

comply witli
•

I,

I.R.C.P.

•

55(b)(l) by failing to~provide eYidence of !he claim. M.R.S.'s $1Jbm.issiQns are 'defic:ieIit by both

.

1

..

.

.

failing to provid'e ·evidence of the underlying debt or obligation (sea Footnote No. 2) and by
failing to provide evidence of the assigomem from the original creditor to M.R.S.'1

:;Obviously the !rial coun also is focusing on the ..orltlnaJ lnstrqment pro>Jing. the debt" rather than tho "original
instrwnent evidencing Jhe claim" as required by I.R.C.P. .SS(b)(l).
'The Court is not ignorlnt M.R.S.'s contention that under Idaho law an assignment does not htive to be In writing.
Thl3 Coun views this US II specious aTKWmmt. Evcm ifM.R.S.'s posldon that i1ssignmcnts arc not rcqui,cd to be in
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
MAGISTRATE DIVISION
Medical Recovery Services, LLC
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Case No: CV-2015-0002851-OC
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The above-entitled matter is hereby DISMISSED WITHOUT. PREJUDICE.
IT IS SO ORDERED
Coples mailed, postage pre-paid to:
BRYAN N. ZOLLINGER
PO BOX 50731
IDAHO FALLS ID 83405
Dated this Thursday, July 07, 2016.

STATE OF IDAHO }
Co~mty of Bannock
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

MEDICAL RECOVERY SERVICES, LLC,
An Idaho limited liability company,
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vs.
YVONNE UGAKI-HICKS,
Defendant-Respondent,
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)
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Supreme Court No.
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Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Mitchell W. Brown presiding
Bannock County Case No: CV-2015-2851-OC
Order of Judgment Appealed from: Memorandum Decision and Order on Appeal
filed the 17th day of February, 2017.
Attorney for Appellant: Joseph F. Hurley, Attorney, Smith, Driscoll & Associates,
PLLC, Idaho Falls.
Attorney for Respondent: Yvonne Ugaki-Hicks, Pro Se, Pocatello
Appealed by:
Appealed against: Yvonne Ugaki-Hicks
Notice of Appeal filed: March 10, 2017
Notice of Cross-Appeal filed: No
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
COUNTY OF BANNOCK, STATE OF IDAHO
MEDICAL RECOVERY SERVICES, LLC,
An Idaho limited liability company ,

Plaintiff/Appellant,

·. --.

)

NOTICE OF LODGING ~

vs.
YVONNE UGAKI-HICKS,,
Defendant/Respondent.
Bannock County No. CV-2015-2851
Supreme Court No. 44927

The following transcript(s) in the above-entitled matter were
electronically lodged with the District Court Clerk at the Bannock
County Courthouse in Pocatello, Idaho, on April 25, 2017.
January 6, 2017 - Oral Argument 20 pages.
Filed via:
(XX)
Electronic Filing with Court Clerk
(
)
U.S. Mail to Court Clerk
( XX)
Electronic Copy to ISC/ICA.
(
)
Hard copy filed with Court Clerk.

Rodney M. Felshaw, RPR, CSR
(Typed name of Reporter.)
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